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  Chapter 1: Before You Move In

  

  Legal Tactics Tenants' Rights in Massachusetts

Eighth Edition, May 2017





by Pattie Whiting

(Italiccized words are in the Glossary)


  Before You Move In - Pullout


Check It Out

Before you rent a place, go look at it. Walk around the entire apartment and the building. All apartments must be in good condition before a landlord rents them.


	Use our Moving in Checklist (Form 1) for tips about what to check out and questions to ask as you walk around.

	Use the Housing Code Checklist (Booklet 2) to spot problems. Also ask current tenants about the landlord. Does she make repairs? Have they had problems?




Protect Yourself - Get Receipts


	Only pay the landlord cash if they can give you a receipt right away.

	Get a receipt for any money you pay the landlord. If the landlord does not give you one, use our Rent Receipt (Form 2).

	If you pay a security deposit, the landlord must give you a receipt within 30 days. If she does not, use Security Deposit and Last Month’s Receipt (Form 4).

	Get all agreements in writing.

	Read your lease carefully before signing it.






Rent

Landlords of private, unsubsidized housing can charge as much rent as they want.

Security Deposit and Other Charges

When you move in, landlords may only charge you for:


	1st and last month’s rent,

	A new lock and key, and

	A security deposit that is no more than 1 month’s rent.




Landlords must not charge other fees, like pet fees, cleaning fees, or application fees.

Utilities

Your landlord can only charge you for gas, electricity, hot water and heat if:


	Your apartment has separate meters for gas and electricity, and

	You agree in writing to pay for utilities.



Usually the landlord must pay for water. They can only bill you for water if:


	There is a separate meter and there are low-flow toilets and showers,

	You have agreed to pay for water in writing, and

	The landlord has filed the right papers with the city or town.



Read the Lease Before You Sign It

If the landlord wants you to sign a lease, read it carefully. Make sure it includes this information:


	The date your lease starts and ends.

	The amount of rent.

	The amount of a security deposit, last month’s rent, if the landlord asks for either or both.

	The names, addresses, and phone numbers of your landlord and any other person who maintains the property.



Pay attention to terms in the lease that could affect you later. For example:


	Automatic Extension orOption to Renew

	Make sure you understand if your lease extends automatically or you need to renew it every year.

	Subletting

	Some leases allow you to sublet if you follow certain rules; others do not.



Keep Good Records


	Keep copies of all letters and emails between you and your landlord.

	Keep copies of rental receipts, payments, and security deposit payments.

	Get all agreements in writing. If the agreement is not written and you disagree later, it will be your word against your landlord’s.



Repairs

Before or just after you move in, make a list of anything broken or damaged. Use the Housing Code Checklist (Booklet 2). Give your landlord the list. Keep a copy for yourself.

If the landlord agrees to make repairs, get it in writing. If she does not give you a written promise, write to her right away. Keep a copy of your letter. Your letter could say:

Thank you for agreeing to fix __problems__ in apartment at __addresss__ by __date__.



If a Landlord Refuses to Rent to You

Landlords use tenant screening agencies to find out about tenants. These agencies sell information about tenants including court cases, credit checks, employment verification, former rental addresses, and criminal record checks. Landlords also find information online. Some landlords refuse to rent to any tenant who has been to court.

If a landlord refuses to rent to you, ask why. You may be able to address their concern. For more see Tenant Screening | Pullout 2.

If a landlord refuses to rent to you, and you think it is because of your race, religion, or gender, or she is discriminating against you for another reason, see Housing Discrimination | Pullout 7.


Introduction

Looking for a place to live with enough room that is in good condition and affordable is challenging. You may also need a place by a certain date or near your work or where your children go to school.
This chapter tells you how you can protect your rights as you look for and move into an apartment; and how to avoid problems or misunderstandings with your landlord.


This chapter tells you how you can protect your rights as you look for and move into an apartment; and how to avoid problems or misunderstandings with your landlord.


Whatever your situation is, you will be better off if you know your rights before you agree to rent an apartment.




		
		For more information about applying for public and subsidized housing, go to: MassLegalHelp.org/housing/ finding-housing.









Meeting the Landlord


The basic rule to follow when you are looking for an apartment  is: Be careful. Rental agents and property managers work for landlords, and  most landlords are renting property to make money. As in any business, some  landlords are responsible; some are not.

When you first meet a landlord, a rental agent, or a property  manager, she may seem very helpful. But remember—she wants to rent out an apartment  as quickly as possible. When you are checking out an apartment:


	Don't  let a landlord or her agent rush you.

	Carefully  inspect the apartment.

	Read  any agreement before you sign it.

	Get  all promises in writing.



1. Find  Out About the Landlord

It is a good idea to learn about the landlord's or property  manager's reputation. The more you know about how a person operates her  business, the better off you will be. Try to talk to current tenants. Ask them  how well the landlord takes care of the place or if they have had trouble  getting repairs made. Also ask current tenants if they have heard anything  about the building being foreclosed upon. If they  have, follow up by asking the landlord and readingChapter 18: Tenants and Foreclosure.

2. Get Contact Information

If you decide to rent a place, be sure to get a landlord's or  property manager's contact information. Get a day-time office phone number and  an emergency phone number that you can use after business hours. If there is  ever an emergency or serious problem with the apartment, you will need to know  how to contact the person responsible for the premises at any hour.

Also, ask your landlord for an email address so you can  notify her of any problems in writing.

Tenant Screening


Before you look for a place to live it is important to understand how landlords do tenant screening and what you rights are. Every landlord screens tenants differently. Because so much information is available on the internet, some landlords may use that information to reject tenants just because they were at some point involved in a court case regardless of the result of the case. For more see Chapter 2: Tenant Screening.

Checking Out a Place


Before you agree to rent a place, go look at it. Walk through the entire apartment and around the building. Use the Moving In Checklist (Form 1) to help you ask good questions and check out important things as you walk around, such as is the water discolored, does the toilet flush, are there any exposed wires.

Sometimes, landlords think they can get away with renting an apartment that is in bad condition and needs repairs. And, sometimes, they do. But the law requires landlords to put apartments in good condition before renting them. This means that an apartment must meet certain minimum requirements.

The Housing Code Checklist (Booklet 2) summarizes these minimum requirements. Read over this checklist and take it with you when you look at apartments.

You can also find out if any tenants or local housing inspectors have ever reported an apartment or building for housing code violations. Although this takes time, if you really want to know who you are renting from, this information may be worth finding out.

To do this, go to the local Board of Health in the town or city where the apartment is located. Ask them if there are any housing inspection reports listed for the address of that building. If there are, read the reports. If a report shows that there were serious problems, ask the Board of Health if the landlord corrected this problem.

1. What If There Are Bad Conditions

If you want an apartment, but there are problems with it, ask the landlord when she plans to make certain repairs. If this repair schedule is agreeable to you and you decide to rent the apartment, make a list of the repairs that are needed. Then get the landlord to promise in writing that she will make the repairs and by what date. Putting this in writing can prevent misunderstandings later on and may make it more likely that the landlord will actually keep her word. In addition, if the landlord later refuses to make the repairs and you have her promise in writing, she will not be able to turn around and blame you for causing these problems.

If the landlord agrees to make repairs, but will not put it in writing, you should write a letter or an email to your landlord after you've moved into the apartment thanking her for agreeing to make repairs and then listing what repairs she agreed to make. This will document both the need for repairs and the landlord's promise to make them.

If your landlord requires a security deposit, by law she must prepare a statement describing the condition of the apartment. This is called a "Statement of Condition." See a sample Statement of Condition (Form 3). Make sure all problems with the apartment are listed on this statement. Keep a copy of this Statement for your own records.

If a landlord does not take a security deposit, it is still a good idea to prepare your own statement describing the condition of an apartment when you first move in. SeeChapter 3: Security Deposits and Last Month's Rent - Statement of Condition. If you have a camera or a video recorder (or can borrow one), you may want to take pictures of certain conditions in the apartment before you move in. For example, if the window is broken, take a picture of the broken window. Write the date on which you took the pictures on the back of each one. If you make a video, film someone in the apartment saying the date. Spending 20 minutes documenting the condition of an apartment before you move in may save you a lot of aggravation and money later on.

Read the Lease Carefully

You are a legal tenant whether or not you have a written lease . Many tenants do not have written leases.

If you do plan to sign a written lease, read it carefully. A landlord may try to rush you into signing a lease. She may say that all leases are "standard" and that you should not bother reading it. There may be a lot of small print and words you do not understand. Don't let a landlord intimidate you or stop you from reading the lease. Even if you are nervous or feel shy, be firm and polite and tell her you want to read the lease. You may want to bring the lease home and go over it with a friend or lawyer.

1. Is Your Lease Legal

Both you and your landlord must sign your lease. Within 30 days of signing it, the landlord must give you a copy.1[bookmark: _ednref1]  The lease must include the following information:


	The amount of rent,

	The date on which your tenancy ends,2[bookmark: _ednref2] 

	The amount of your security deposit, if you paid one,

	All your rights concerning the security deposit,3[bookmark: _ednref3]  and

	The names, addresses, and phone numbers of your landlord, any other person responsible for maintaining the property, and the person authorized to receive notices and court papers.4[bookmark: _ednref4] 



If a lease does not include an ending date or a rent amount, the lease will not be valid.

2. Should You Sign a Standard Form Lease

Many landlords use "standard form leases." While these standard leases are generally weighted in favor of landlords, you can request a landlord to either add or take away specific terms so that a lease is more tailored to your situation. For example, if there is a no pet clause in the lease and the landlord agreed you could have a pet, you should ask to add that to the lease. When you change a lease—either by adding or removing words—make sure that both you and your landlord write your initials next to each change.

A landlord may be more willing to make changes to a lease at the time you agree to rent or if it is off-season for renting apartments in the area, there are a lot of vacant units, or she wants to rent an apartment quickly.

But be careful. While a lease may look like a standard lease and a landlord may even say that it is a standard lease form, it still might have illegal clauses.

3. Are There Illegal Clauses

Some leases may contain illegal clauses. For example, the following clauses are illegal:


	A clause that says the tenant is responsible for making all repairs. (The law requires the landlord to make repairs, except when a tenant breaks something.)

	A clause that says a landlord can use your security deposit to pay for utilities if you don't pay for them. (A security deposit can only be used to pay for damage caused by the tenant or for rent if the tenant moves out owing rent to the landlord.)

	A clause that says you must pay for electricity or gas where the service or bill is in your landlord's name. (A landlord must pay electricity or gas unless there is a meter which separately calculates the tenant's utility use.)

	A clause that says that immediately upon termination of your lease you must pay all rent due for the remainder of the term of the lease.5[bookmark: _ednref5]  (While you may have to pay some rent if you or your landlord end your lease before it is over, a landlord also has a duty to find a replacement tenant for the remainder of the lease.6[bookmark: _ednref6]  )



But don't worry—if there is an illegal clause, a landlord cannot force you to comply with it.7[bookmark: _ednref7]  If you feel you will lose an apartment unless you sign a lease with an illegal clause, sign the lease and move in. Your lease will still be valid except for the illegal parts.8[bookmark: _ednref8] 

4. Advantages and Disadvantages of a Written Lease

There are two major advantages to having a written lease. The first advantage is that a lease offers you more security because a landlord cannot evict you until your lease ends, unless you violate ( breach ) your lease. The second advantage is that your landlord cannot raise your rent until the term of the lease is over.

For example, if you sign a one‑year lease, your landlord cannot raise the rent for a year, except through a tax escalator clause. (For more about tax escalator clauses, see Common Lease Clauses in this chapter. If you and your landlord agree to a rent increase and put this agreement in writing, the landlord cannot legally raise your rent during the term of the lease.9[bookmark: _ednref9] 

There are also several disadvantages to having a written lease. The first disadvantage is that if you move out before your lease ends, a landlord can try to force you to pay the rent until your lease ends. But, depending on the circumstances, you may not have to pay rent after you leave. Under the law, a landlord has an obligation to look for another tenant as soon as you give her notice that you are leaving. In some situations, the law also allows you to break your lease. For more information about ending your lease early, see Chapter 11: Moving Out.

The second disadvantage of having a written lease is that it may impose restrictions on you that a landlord might not impose without a written lease. For example, standard leases often prohibit tenants from having pets. Standard leases may also limit the number of roommates you can have or if you can sublet. You can try to renegotiate these and others terms of a written lease at any point during your tenancy .

[bookmark: commonclauses]5. Common Lease Clauses

Most leases are not written in plain English, and, in many cases, it is not clear what certain terms mean. For example, instead of using the words "landlord" and "tenant," leases usually refer to the landlord as the lessor and the tenant as the lessee . Below is a list of the most common lease terms and clauses and what you should watch out for.

Disturbance or Improper Use Clause

This is a clause that says a tenant or any person in her apartment is not allowed to disturb other tenants or use the apartment for illegal purposes. If you are involved in a dispute with your landlord, she may try to use this clause to threaten you with eviction . If she does, try to get signed and notarized statements from other tenants which say that you have not disturbed them.10[bookmark: _ednref10]  Also, under state law, a landlord does not have to give a tenant a notice to quit before evicting her if the tenant uses the premises for prostitution, gambling, lewdness, illegal sale of alcohol, or illegal possession or sale of drugs.11[bookmark: _ednref11]  If your landlord tries to evict you for improper use of your apartment, you should consult a lawyer as soon as possible.

Note

Your landlord also has a duty not to disturb you in the use and enjoyment of your home.12[bookmark: _ednref12]  If your landlord substantially interferes with your use of the apartment, a court may compensate you for the harm that you have suffered. For more information, see Chapter 13: When to Take Your Landlord to Court.



Self-Extending or Option-to-Renew Clauses

An extension clause (also called "self-extending") says that if you or your landlord want to end the tenancy at the end of the lease, you must give each other written notice by a certain date. If you do not, the lease will automatically extend for another term. If, on the other hand, your lease gives you an option to renew, you must give your landlord written notice that you want to stay. Self‑extending leases are more common than option-to-renew leases. For important information about how to protect yourself if you have either a self-extending or an option-to-renew clause, see Chapter 4: What Kind of Tenancy Do You Have - How Long Is My Lease Valid.

Late Payment Penalty and Discount Clauses

The late payment penalty clause says that you must pay the landlord more money if you do not pay your rent on time. "Late" may be defined as any time after the sixth of the month. If you pay only several days late and your landlord demands a $5 or $10 penalty, for example, you do not have to pay this penalty. A landlord has no right to a late penalty until a tenant is 30 days late paying the rent.13[bookmark: _ednref13] 

If you do not have a lease, or if your lease does not have a penalty clause, you cannot be charged a penalty—even after 30 days. A landlord may also disguise a late payment penalty clause by calling it a "discount clause." A discount clause is where a lease says that your rent is $675, but that if you pay before the fifth of the month your rent will be "discounted" by $50 and you will only have to pay $625. This is illegal.14 [bookmark: _ednref14]  If you have a discount clause and the landlord tries to collect what is really a $50 late penalty, do not pay. If a landlord continues to ask you for the money, tell your landlord (in writing) that under Massachusetts law, this clause is illegal. 15[bookmark: _ednref15] 

Tenant's Covenants in Event of Termination Clause

This is a clause that may make you responsible for paying the landlord for losses she may suffer as a result of your leaving early or her having to evict you. This may include the cost of getting the apartment in shape for leasing it to someone else, loss of rent for the time of your lease period the apartment remained vacant, and loss of rent if the new tenant is paying less than you were.16[bookmark: _ednref16]  A landlord must, however, make reasonable efforts to find a new tenant and to keep her losses down.17[bookmark: _ednref17] 

Loss or Damage Clause

This is a clause that says you agree to pay back, or "indemnify," the landlord if you are responsible for an accident in the building that causes you, a household member, or a guest to be hurt or your property to be damaged. This clause does not require you to pay the landlord if an injury or property damage occurs because of your landlord's negligence or misconduct.18[bookmark: _ednref18]  It also does not stop you from being able to sue your landlord for injuries or damage to your property caused by an accident in your building. It is worth consulting a lawyer if anything of this nature happens.

Notice Clause

This is a clause that says when and how you and your landlord must send each other notices or information. For example, the landlord must give you notice in order to end or terminate a tenancy.19[bookmark: _ednref19]  Sometimes, leases require that notices be sent in writing in one of two ways: (1) by certified or registered mail , or (2) by hand delivery. The landlord must print an address on the lease to which the tenant is to send notices.20[bookmark: _ednref20]  The landlord must also accept any notice delivered to that address.21[bookmark: _ednref21] 

Pet Clause

This is a clause that prohibits pets or requires the landlord's written permission before you can keep a pet. If a landlord tells you that you can keep your pet, make sure she crosses this clause out of the lease and that you both write your initials next to the clause. If you did not do this when you first moved in and you have a pet, you may be able to keep your pet if your landlord knows you have one and still accepts rent without stating that you must get rid of the pet or move.22[bookmark: _ednref22] 

If you have a pet and the landlord tries to evict you for violating the lease by having the pet, you may be able to defend against an eviction if you have a disability and your pet is helpful to you with that disability. If this is the case, your landlord may have a duty to provide you with a reasonable accommodation by letting you keep your pet. Write a letter to the landlord telling her that you need your pet because of your disability and ask for a reasonable accommodation . Attach to your letter a doctor's letter outlining the necessity of your having a particular kind of pet. For more about reasonable accommodation see Chapter 7: Discrimination, Discrimination Based on Disability.

Repair Clause

This is a clause that says you agree to keep the premises in good repair, "reasonable wear and tear accepted." Remember, however, that the law requires your landlord to maintain and repair your apartment in safe and sanitary condition.23[bookmark: _ednref23]  You are required only to repair damages caused by you, a household member, or a guest. For more information about repairs, see Chapter 8: Getting Repairs Made.

Redelivery Clause

This is a clause that says that at the end of your lease term you must leave your apartment in good, clean, and rentable condition, reasonable wear and tear excepted. If it is not, the landlord may deduct the cost of repairing the damage from your security deposit 24[bookmark: _ednref24]  and may be entitled to sue you for any remaining amount of money that it cost her to put the apartment back into the required condition if the security deposit is not enough to cover the damage.25[bookmark: _ednref25] 

Right of Entry Clause

This is a clause that says your landlord can enter your apartment only under the following circumstances: (1) to inspect the apartment, (2) to make repairs, or (3) to show the apartment to a prospective purchaser, tenant, or mortgagee . Any part of your lease that states other reasons that your landlord can enter your apartment is illegal.26[bookmark: _ednref26] 

Subletting Clause

This is a clause that requires the landlord's written consent for subletting your apartment. To comply with this provision, if you sublet, make sure to get your landlord's permission in writing.27 [bookmark: _ednref27]  For more information about subletting, see Chapter 11: Moving Out.

Tax Escalator Clause

This is a clause that says that if local property taxes go up, your landlord can increase your rent. Back when taxes were going up rapidly, these clauses were one way for landlords to raise the rent. If a tax escalator clause is not written in a certain form, it may be illegal and your landlord may not be able to raise your rent. For more information about tax escalator clauses and how you might save yourself some money, see Chapter 5: Rent.

Termination Clause

This is a clause that says how much notice a landlord must give you if she wants to evict you. A termination clause does not mean that the landlord can come into your apartment and physically throw you out. A landlord can never evict a tenant without a court's permission.28[bookmark: _ednref28]  Under the law, there are specific rules that landlords must follow in order to evict a tenant. For more information about how much notice your landlord must give you, see Chapter 12: Evictions.

Endnotes



1[bookmark: _edn1] .   G.L. c. 186, §15D. Violators can be fined up to $300. See G.L. c. 93A, §1 et seq 940 C.M.R. §3.17(3)(c). Failure to comply with this provision may make the lease voidable by the tenant. A party's secret signature to a lease, unrevealed to the other party, is not valid or binding. Henchey v. Rathbun, 224 Mass. 209, 211 (1916). As noted by E. Schwartz, Lease Drafting in Massachusetts §1.9 (1961), the tenant's signature on a lease is an offer that dies if the landlord doesn't sign within a reasonable period, but the tenant is bound as a tenant at will by signing.

2[bookmark: _edn2] .   Marchesi v. Brabant, 338 Mass. 790, 790 (1959) (rescript); Berman v. Shaheen, 273 Mass. 343, 344 (1930); Murray v. Cherrington, 99 Mass. 229, 230 (1868). Exceptions to the ending date rule are some subsidized housing leases, which are leases even though they continue indefinitely.

3[bookmark: _edn3] .   These rights are described in 940 C.M.R. §3.17(3)(b)(3); G.L. c. 186, §15B.

4[bookmark: _edn4] .   940 C.M.R. §3.17(3)(b)(1) and (2); G.L. c. 143, §3S; and the state Sanitary Code, 105 C.M.R. §410.481, require absentee owners to post and maintain a sign at least 20 square inches in size near the mailboxes or elsewhere inside the building, which has on it the name, address, and phone number of the owner or her manager or agent. This is not required, however, if the manager or agent lives in the building. The name, address, and phone number of the managing trustee or partner of any realty trust and president of any corporation must also be posted. Failure to do so can result in a fine of up to $50 per day.

5[bookmark: _edn5] .   940 C.M.R. §3.17(3)(a)(3). This type of clause is known as a rent acceleration clause and is considered to be a penalty and therefore unenforceable. Commissioner of Ins. v. Massachusetts Accident Co., 310 Mass. 769, 771 (1942).

6[bookmark: _edn6] .   For various statements of the landlord's duty to mitigate damages, see Edmands v. Rust & Richardson Drug Co., 191 Mass. 123, 128 (1906); Woodbury v. Sparrell Print, 198 Mass. 1, 8 (1908) (landlord "owed to [the tenant] the duty to use reasonable diligence and to make the loss or damage to the [tenant] as light as [the landlord] reasonably could." Loitherstein v. IBM, 11 Mass. App. Ct. 91, 95 (1980). See also Cantor v. Van Noorden Co., 4 Mass. App. Ct. 819, 819 (1976) (rescript); but see Fifty Assocs. v. Berger Dry Goods Co., 275 Mass. 509, 514 (1931). Note that the Boston Housing Court has, at least twice, found a clear obligation to mitigate, in Bridges v. Palmer, Boston Housing Court 07326, p. 8 (Daher, C.J., May 24, 1979), and Grumman v. Barres, Boston Housing Court, 06334, p. 7 (Daher, C.J., March 1, 1979). See also Gagne v. Kreinest, Hampden Housing Court, 92-SC1569 (December 6, 1991) (a landlord who did not advertise a vacant unit in the newspaper had not mitigated her damages).

7[bookmark: _edn7] .   Leardi v. Brown, 394 Mass. 151, 160 (1985). See G.L. c. 93A, §9(3), and 940 C.M.R. §3.17(3)(a)(1).

8[bookmark: _edn8] .   G.L. c. 93A, §2(c).

9[bookmark: _edn9] .   Torrey v. Adams, 254 Mass. 22, 28 (1925).

10[bookmark: _edn10] . Although these statements may not be admissible in court, judges will sometimes consider them, especially where the tenant is not represented by an attorney. Try to have the witnesses sign this statement as follows: "Signed under the penalties of perjury this ____ day of ______, 200 _ ."

11[bookmark: _edn11] . G.L. c. 139, §19.

12[bookmark: _edn12] . Landlord who owned a nearby cocktail lounge that disturbed tenants was found liable for breach of quiet enjoyment. Blackett v. Olanoff, 371 Mass. 714, 718 (1977). See also Humphries v. Brown, Hampden Housing Court, 90-SP1426 (July 17, 1992) (landlord violated the tenant's right to quiet enjoyment under G.L. c. 186, §14, by failing to take steps to prevent tenant's upstairs neighbor from disturbing him).

13[bookmark: _edn13] . G.L. c. 186, §15B(1)(c). If a lease clause requires a penalty before you are more than 30 days late, it is void and your landlord cannot collect under it even if you are more than 30 days late in paying your rent. You may not be charged for service of a notice to quit based on non-payment of rent Commonwealth v. Chatham Development Co., 49 Mass. App. Ct. 525 (2000) (landlord's act of charging tenants a $25 dollar constable fee upon service of a 14-day notice to quit for nonpayment of rent, prior to the entry of a judgment in any eviction action, was a violation of G. L. c. 186, s. 15B(l)(c).

14[bookmark: _edn14] . The Boston Housing Court has noted that such a discount clause "appears to be, in substance, a late fee charge which is prohibited by G.L. c. 186, §15B(1)(c)." Patriquin v. Atamian, Boston Housing Court , SP-19648-K, p.4 (King, J., August 27, 1981).

15[bookmark: _edn15] . G.L. c. 186, §15B(1)(c), which says that "no lease . . . shall impose any interest or penalty for failure to pay rent until thirty days after such rent shall have been due."

16[bookmark: _edn16] . This clause describes two types of obligations you may have to a landlord after you leave an apartment. One is called "damages." This means that as soon as you leave, the landlord may sue you for the difference between the rent you agreed to pay for the remainder of the lease and the "fair rental value" of the apartment. The other type of obligation is called "indemnification." This means that at the end of a lease, a landlord may be able to sue a tenant for the amount of money the landlord has lost because the tenant has left. Generally, the landlord cannot sue on both grounds—damages and indemnification. Gardiner v. Parsons, 224 Mass. 347, 350 (1916); Cotting v. Hooper, Lewis and Co., 220 Mass. 273, 274 (1915). The landlord's choice in this matter is critical, for it determines when one can bring suit. Commissioner of Ins. v. Massachusetts Accident Co., 310 Mass. 769, 772 (1942); Hermitage Co. v. Levine, 248 N.Y. 333, 337 (1928) (Cardozo, C. J.). A landlord must also use "reasonable efforts" to find a new tenant to keep down her losses due to having the apartment empty. Also, if a lease states that a landlord can recover attorney's fees if she sues a tenant for breaking a lease, state law says that a tenant can also recover attorney's fees if a tenant sues a landlord and wins the case, even if the lease does not provide for this. G.L. c. 186, §20. Public and subsidized housing tenants may not be charged court costs or attorney's fees unless there is an actual judgment from the court. Springfield Housing Auth. v. Oldham-King, 12 Mass. App. Ct. 935, 935 (1981) (rescript).

17[bookmark: _edn17] . Krasne v.Tedeschi and Grasso, 436 Mass. 103, 109 (2002), Baldacci v. Copley Management, 32 Mass L. Rptr 391 (November 3, 2014).

18[bookmark: _edn18] . G.L. c. 186, §15.

19[bookmark: _edn19] . G.L. c. 186, §12. Waiver of notice to terminate tenancy in a lease is void. G.L. c. 186, §15A. The landlord has the burden of showing that the tenant actually received the notice to quit, Ryan v. Sylvester, 358 Mass. 18, 19 (1970).

20[bookmark: _edn20] . 940 C.M.R. §3.17(3)(b)(2).

21[bookmark: _edn21] . 940 C.M.R. §3.17(2)(b).

22[bookmark: _edn22] . You have a legal argument that your landlord has waived this clause of the lease. You should check your lease, however, to see if there is a clause preventing waivers. You can also argue that having a pet is not a serious breach of the lease. See Allen Park Assocs. v. Lewandowski, Hampden Housing Court, 89-SP9400, p. 7 (Abrashkin, J., May 8, 1989), where the judge found that management's employees knew that the tenant had a dog, and therefore management had acquiesced in the dog's presence and had waived its right to evict under the no-pet clause of the lease.

23[bookmark: _edn23] . 105 C.M.R. §410.010(a); 940 C.M.R. §3.17(1).

24[bookmark: _edn24] . G.L. c. 186, §15B(4)(iii) and (6)(e).

25[bookmark: _edn25] . The measure of damages is stated as the reasonable cost to the landlord to put the premises in the required condition. Corbett v. Derman Shoe Co., 338 Mass. 405, 414 (1958); Ryan v. Boston Housing Auth., 322 Mass. 299, 302 (1948). See Weeks v. Wilhelm-Dexter Co., 220 Mass. 589, 592 (1915). A landlord may be able to bring a separate court case for damages actually caused by the tenant, even if the landlord has violated the security deposit law. See also Jinwala v. Bizzaro, 24 Mass. App. Ct. 1, 7 (1987).

26[bookmark: _edn26] . G.L. c. 186, §15B(1)(a); 940 C.M.R. §3.17(6)(e).

27[bookmark: _edn27] . A landlord need not act reasonably in withholding assent where a tenant must obtain assent in writing to sublet under a lease. Slavin v. Rent Control Board of Brookline, 406 Mass. 458, 463 (1990). However, a landlord cannot unreasonably withhold consent if the lease says she can't. Adams, Harkness, Hill, Inc. v. Northeast Realty Corp., 361 Mass. 552, 557 (1972).

28[bookmark: _edn28] . The landlord must bring a summary process action to evict you and is subject to civil and criminal penalties for failing to do so. G.L. c. 186, §§14, 15F; 940 C.M.R. §3.17(5). Summary process must be used to regain possession. G.L. c. 184, §18 and G.L. c. 266, §120. The primary summary process statute is G.L. c. 239, §1.


Promises in Writing


If the landlord or rental agent29[bookmark: _ednref29]  promises you anything that is not stated in the lease, or if you do not have a lease, make sure to get these promises in writing. If you don't and a dispute arises later, it will be the landlord's word against yours.30[bookmark: _ednref30] 

For example, if the landlord promises, to make certain repairs, get this in writing. If the landlord promises you the use of a parking space, get this in writing. If a landlord promises you the use of a basement space for storage, get this in writing.

If you make any changes or additions to the lease, make sure that you and the landlord put signatures or initials next to each of these changes. For example, if you have a dog and the lease says you are not allowed to have a pet, make sure your landlord crosses this clause out and that both of you then sign or write your initials next to this change.

Some landlords try to get out of putting their promises in writing by telling tenants that if anything extra is written on the lease or anything is crossed out, the whole lease will be no good. This is not true. As long as the change is readable and signed or initialed, the lease will be legal and all of the changes will be legal (unless the clause is illegal). In fact, when it is to their benefit, landlords do not hesitate to add their favorite clauses to the lease.

If you cannot get the landlord to put her promise in writing, the next best thing is to write your landlord (via email, letter or text) summarizing what the landlord said and send it to her. Always keep a copy for your records. You could also have a person with you when you talk with the landlord to witness what the landlord says.31[bookmark: _ednref31]  If you don't have someone with you when the landlord makes certain promises, arrange another time to talk with the landlord when you can bring someone you know. Tell the landlord you didn't completely understand what she said. When you and your friend meet with the landlord, get the landlord to repeat all of her promises. This friend should then write down the promises she heard the landlord make on a sheet of paper and sign and date it. Keep this document in a safe place with other papers about your apartment.

Note

If possible, your witness should not be a relative or roommate because their testimony might be considered biased because of their relationship to you.



If you receive a government housing subsidy, the lease between you and your landlord will usually be prepared by a local housing authority or a state or federal government housing agency. Subsidy leases have certain clauses that the government requires. If you and your landlord want to add anything to this lease, the government agency administering the subsidy may have to approve the changes.


Endnotes



29[bookmark: _edn29] . In Massachusetts, the apparent powers of any agent are her real powers, and her actions are binding on her boss (i.e., the landlord). Danforth v. Chandler, 237 Mass. 518, 520 (1921); Binkley Co. v. Eastern Tank, Inc., 831 F. 2d 333, 337 (1st Cir. 1987).

30[bookmark: _edn30] . Verbal, or oral, evidence (as opposed to written) is admissible to establish the terms of a tenancy at will agreement. Walker Ice Co. v. American Steel & Wire Co., 185 Mass. 463, 473 (1904). This is an exception to what is called the parol evidence rule. Subsequent oral modification of a lease is admissible, but it must be supported by legal "consideration" (which means that each party must give up something in order for the agreement to be binding). Cohen v. Homonoff, 311 Mass. 374, 376 (1942). A promise not to vacate premises is good consideration for an additional performance by the other party. Thus, if the tenant under a written lease threatens to move out, and the landlord, to please the tenant, agrees to reduce the rent or to provide additional services, such as heat, the landlord is bound by her agreement if the tenant agrees not to move out. Commonwealth Investment Co. v. Fellsway Motor Mart, 294 Mass. 306, 313-14 (1936). See also Tashjian v. Karp, 277 Mass. 42, 46 (1931). Even without "consideration," the refusal of the landlord to honor her promise is a violation of the Consumer Protection Act, G.L. c. 93A, §2. See 940 C.M.R. §§3.01, 3.05(1), 3.16.

31[bookmark: _edn31] . If a landlord promises a tenant something and then denies that she made this promise, this may be a violation of the Consumer Protection Act, G.L. c. 93A. Under G.L. c. 93A, it is against the law for a landlord or rental agent to engage in deceptive acts or practices. To enforce the law, tenants should try to find witnesses other than themselves to testify that the landlord made certain promises.


How Much Can a Landlord Charge

When you move in, the most your landlord can charge you is:


	The first month's rent,

	The last month's rent,

	A security deposit up to the amount of the first month's rent, and

	The cost of buying and installing a new lock.32[bookmark: _ednref32] 



Whenever you pay the landlord any money, get a signed and dated receipt that says how much money you gave the landlord and what it was for.33[bookmark: _ednref33] 

If the landlord requires that you pay the last month's rent in advance or a security deposit, the law requires that the landlord give you a receipt. You have a right to a receipt. If your landlord does not give you a receipt, ask for one. Or, you can use the sample receipt. See Rent Receipt (Form 2). The receipt must have certain information in it. To find out exactly what information a landlord must include in this receipt, seeChapter 3: Security Deposits and Last Month's Rent.

Never give your landlord cash for rent or anything else without getting a written receipt. If a landlord won't give you a receipt for cash, don't give her the cash. Use a check or get a money order and write on it what the payment was for. Then put the cancelled check or stub for the money order in a safe place.

1. Illegal Fees

When landlords rent apartments to new tenants, sometimes they try to get more money than just the rent. They may try to tack on extra fees such as "holding deposits," "rental fees," "pet fees," or "application fees." These extra charges are illegal.34[bookmark: _ednref34]  The problem is, if you refuse to pay these fees, a landlord may refuse to allow you to move in.

The only extra charge the law allows is for a rental agent to charge a "finder's fee." A rental agent can charge a finder's fee only if she is a licensed real estate broker or salesperson.35[bookmark: _ednref35]  If the rental agent is also the landlord, the law may prohibit her from charging a finder's fee.36[bookmark: _ednref36]  To find out if a rental agent is a licensed real estate broker, see the Massachusetts Department of Safety license search tool.

2. Pet Deposits and Pet Rental Fees

If you have a pet, a landlord may demand that you pay a "pet deposit" to protect the landlord in the event that your pet causes damage to the unit. While such a deposit is clearly illegal if the landlord is also collecting a security deposit equal to the first month's rent, a landlord may not let you move in unless you agree to pay the additional deposit.

A new trend is that some landlords are also trying to charge what they are calling "pet rental fees," which take the form of an increased monthly rent if you have a pet (for example, $20 extra each month if you have a cat]. There is a question as to whether pet rental fees are legal.37[bookmark: _ednref37] 

If a landlord demands that you pay a pet rental fee, ask the landlord what this money is for. If the landlord or a management company says that it is to protect the landlord against damage that a pet might cause, try to convince the landlord that this is what the security deposit is for and that you feel your rent should be the same as what another prospective tenant without a pet would be charged. You also could try to get a letter from your old landlord stating that your pet did not cause damage to your previous apartment.

3. Utility Payments

A lease may require you to pay for certain utilities, such as heat, water, electricity, and gas. It is important to be clear about what your rights and responsibilities are. Below is a chart that tells you when you are responsible for paying certain utilities and when your landlord is responsible.




	Utility 
	Who Pays





	Water
	Landlord is required to pay unless there is a meter that separately calculates the tenant's water use, the unit has low flow fixtures, and there is a written agreement that says the tenant must pay.38[bookmark: _ednref38] 



	Fuel for

			Hot Water
	Landlord must pay unless written agreement says the tenant must pay.39[bookmark: _ednref39] 



	Fuel for Heat
	Landlord must pay unless a written agreement says the tenant must pay.40[bookmark: _ednref40] 



	Electricity
	Landlord must pay unless there is a meter that separately calculates the tenant's electricity use and a written agreement says the tenant must pay.41[bookmark: _ednref41] 



	Gas
	Landlord must pay unless there is a meter that separately calculates the tenant's gas use and a written agreement says the tenant must pay.42[bookmark: _ednref42] 





For more information about what your rights to utility services are, see Chapter 6: Utilities.


Endnotes



32[bookmark: _edn32] . G.L. c. 186, §15B(1)(b).

33[bookmark: _edn33] . For certain items, such as security deposits and last month's rent, the landlord is required to give such a receipt. G.L. c. 186, §15B(2)(a) and (3)(a).

34[bookmark: _edn34] . Under G.L. 186, §15B(1)(b), the law is clear that a landlord can charge only first month's rent, last month's rent, a security deposit, and the cost of a new lock. Broad Street Associates v. Levine, Northeast Housing Court, 12-SP-2041 (Kerman, J., July 30, 2012) (landlord’s acts of charging an application fee and a recurring “pet fee” of $50 per month were both violations of G.L. 186, §15B(1)(b)); Vazquez v. Fletcher, Worcester Housing Court, 09-CV-1032 (Fields, J., July 2009) (application fee is illegal).

35[bookmark: _edn35] . G.L. c. 112, §87DDD½.

36[bookmark: _edn36] . See G.L. c. 186, §15B(1)(b).

37[bookmark: _edn37] . While there is very little case law directly addressing this issue, if there is no reason for the pet rental fee other than to protect the landlord against damage caused by the pet, a court may conclude that such a fee is illegal, at least to the extent that the landlord has collected a security deposit equal to the first months' rent. See also Broad Street Associates v. Levine, Northeast Housing Court, 12-SP-2041 (Kerman, J., July 30, 2012) (landlord’s act of charging a recurring “pet fee” of $50 per month was a violation of G.L. 186, §15B(1)(b); Belchertown Real Estate Co. v. Farina, Western Housing Court, 09-SP-1546 (Fields, J. June 30, 2009) Jenkins v. Warringer, Northeast Housing Court, 07-SP-2244 (Kerman, J, October 11, 2007) (pet fee constituted an additional security deposit which exceeded the first month rent limitation in G.L. 186, §15B); Madan v. Berrath, Boston Housing Court, 97-03156, p. 3 (Winik, J, August 20, 1997) (holding that a pet deposit is a security deposit within the meaning of G.L. 186, §15B).

38[bookmark: _edn38] . See G.L. c. 186 §22 which lays out the requirements landlords must meet in order to be able to bill tenants for water usage. See also www.MassLegalHelp.org/housing/water-law for useful information about this law.

39[bookmark: _edn39] . 105 C.M.R. §§410.190, 410.201, 410.354. If no such written agreement exists, the landlord is legally responsible for the cost of heating the tenant's apartment even if the tenant has adopted the practice of paying for the heat herself. Young v. Patukonis, 24 Mass. App. Ct. 907, 908-09 (1987) (rescript). See also Lezberg v. Rogers, 27 Mass. App. Ct. 1158, 159 (1989).

40[bookmark: _edn40] . See previous endnote.

41[bookmark: _edn41] . 105 C.M.R. §410.354(A)-(C).

42[bookmark: _edn42] . See previous endnote.


Keep Records


It is important from the moment that you begin yourtenancythat you save and make copies of all communications  you have with your landlord. When you send a letter to your landlord, make sure  you sign and date it. You never know if or when a problem may come up where you  will need certain records. You should save:


	 Keep  proof of all rent payments in a safe place. Save all rent receipts,  cancelled checks, and copies of money orders.

	 Keep  proof of any deposits. Save all receipts, cancelled checks or money orders  that you used to pay a security deposit or last month’s rent.

	 Keep  all communications. Keep all letters, emails or other written communication  to or from the landlord.



The best thing to do is to put all of these documents together in  an envelope or folder and keep them in a safe place.

Because it is easy to forget the details of conversations or  events, it is a good idea to keep a written diary or log of when important  events happen. For example, when something breaks or if the heat goes off,  record dates and times of when it went off, when you contacted the landlord,  when the landlord said she would make the repair, and when the landlord fixed  the problem.


Under 18


If you are under the age of 18, you do not have the legal capacity to enter into a contract or a rental agreement unless you are an “emancipated minor.” To become an emancipated minor you must go through a court process where the court legally declares you an adult.

If you are under the age of 18, a landlord may not be able to enforce a rental agreement against you, even if you misrepresented your age.43[bookmark: _ednref43]  However, you will probably be responsible for paying a reasonable amount of rent for your use of an apartment.44[bookmark: _ednref44]  If you are under 18 you cannot legally enter into a contract unless you are an emancipated minor. For more details, seeEmancipation and the Legal Rights of MinorsonMasslegalhelp.org.


Endnotes



43[bookmark: _edn43] . G.L. c. 4, §7 (para. 51); Raymond v. General Motorcycle Co., 230 Mass. 54, 55 (1918); Slayton v. Barry, 175 Mass. 513, 515 (1908).

44[bookmark: _edn44] . G.L. c. 186, §10; Gorin v. McGann, 26 Mass. App. Dec. 150 (1963).


What If the Landlord Backs Out


Sometimes a landlord will promise an apartment to a tenant and  then try to back out of the deal. If a landlord refuses to let you move in  after she has taken money from you or has signed an agreement saying she will  rent the apartment to you, the landlord may not be able to back out of the deal.

If you want the apartment and you and the landlord cannot  negotiate your moving in, you can go to court and tell a judge what has  happened. Before you do this, tell the landlord that you plan to go to court.  The landlord may then decide to give you the apartment. If you go to court,  there is a very good chance that the judge will order the landlord to let you  move into that apartment.45[bookmark: _ednref45] 

If you feel that a landlord may be discriminating because of your  race, national origin, sex, sexual orientation, age, religion, physical or  mental disability, source of income, marital status, familial status, or status  as a veteran, there are steps that you can take to protect your rights. For  more information, see Chapter 7: Discrimination.


Endnotes

45[bookmark: _edn45]. The  Hampden County Housing Court has ruled that a landlord is contractually bound  to rent an apartment for which she has signed a subsidy "Request for Lease  Approval." Blanks v. Gray, Hampden Housing Court, LE-3001-S-87, p  5. (Abrashkin, J., April 4, 1988). That court has also ruled that someone who  has been wrongfully denied an apartment after a contract to rent has been  formed can sue the landlord under one of the "anti-lockout" statutes, G.L.  c. 186, §15F. Delgado v. Stefanik, 89-LE-3532-H, p. 11 (Abrashkin,  J., November 1, 1989).
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  Tenant Screening - Pullout


When you are looking for an apartment it is important to understand how landlords screen tenants. They screen tenants in different ways. Landlords want to know if tenants will:


	Pay the rent on time.

	Keep an apartment in good condition.

	Be a good neighbor.





Protect Yourself - If Your Application Is Denied

If landlords or property managers deny your application for an apartment:


	Ask them why.

	You may be able to convince them that they should not reject you.

	They may have information from a tenant screening report, court record, or criminal record (CORI) which does not tell the whole story or is wrong.

	You may need to correct wrong or misleading information in your tenant screening report, your court record, or your CORI.

	You may be able to show them your circumstances have changed. For example, you lost your job and were unable to the rent, but now you have a job and can pay the rent.






How Landlords Screen

Credit reports

Landlords use credit reports to predict if you can and will pay the rent. Credit reports show how you borrow and repay money. They also show how much debt you have.

Tenant screening reports

Landlords can buy tenant screening reports from private companies. These reports can include eviction history, court cases, former addresses, social security number verification, and criminal record searches.

Criminal record information

Landlords and property managers can get some information about your criminal record, called "Criminal Offender Record Information" or CORI.

Court information

Massachusetts trial courts make information about court cases available to the public on the Internet.

Rental history

Landlords may ask you for references from your current and former landlords.


Credit Report

Before you look for a place, get a copy of your credit report. You can get 1 free copy once a year by filling out the Annual Credit Report Request Form. To get this form:


	Call 877-322-8228 or Go to AnnualCreditReport.com




Tenant Screening Reports

Landlords must tell you if they deny your rental application because of the information in a tenant screening report. But they do not always tell you why they deny you.

If landlords deny your rental application, ask if they used a tenant screening report. If they did, ask them for the name of the company. Contact the company and get the information that is wrong or misleading changed.


Criminal Record Information

A landlord cannot automatically disqualify anyone with a criminal record. Landlords need to assess each individual applicant.

Before a landlord can deny your application because of your CORI, the landlord must:


	Notify you that they plan to deny you housing because of what is in the CORI.

	Give you a copy of the CORI they got or tenant screening report if it has CORI.

	Tell you the part of your CORI or tenant screening report that is a problem.

	Give you information about how to fix mistakes on your CORI and give you a chance to get mistakes corrected.

	Give you a copy of their CORI Policy, if they are required to have one.



If you applied for certain types of subsidized housing, they must give you information about how to challenge the denial of housing based on CORI. See Challenging a DenialonMasslegalhelp.org.


Court Information

Massachusetts’ trial courts make some information about court cases available to the public on the Internet. Tenant advocates have concerns about this because this information may contain errors. It also may not tell the whole story.

For example, the information online will not show that you came to an agreement with a former landlord and you followed that agreement.

If you have been involved in a housing case, make sure there are no errors online. Look up your case on the court's website. If you find an error, use Error Correction Form (Booklet 11).


Rental History

A landlord may want to get information from your current and former landlords to find out if you are a good tenant. Before you apply for apartments, contact former landlords and tell them that another landlord may request a reference from them. If you are afraid that a former landlord may give you a bad reference, ask them for a simple reference letter that says you paid the rent on time.

If you have no rental history, try to use other information that shows you can pay rent on time and take care of an apartment. For example, get letters from clergy, shelter staff, or employers saying that you will take care of the apartment and respect the rights of others.


Introduction

Before you look for a place to live it is important to understand how landlords do tenant screening and what rights you have.

The proper purpose of tenant screening is for a landlord to determine if you will be a responsible tenant who will pay the rent on time, keep an apartment in good condition, and not disturb neighbors or damage property.

Every landlord screens tenants differently. Because so much information is available now on the internet some landlords may use that information to reject tenants just because they were at some point involved in a court case regardless of the result of the case.

Click the links below to protect yourself during the tenant screening process if you are searching for an apartment in the private market.

If you are applying for public or subsidized housing there are specific rules about tenant screening. Read Finding Public and Subsidized Housing, Chapter 6: Tenant Screening.


Tenant Screening Agencies & Reports

There are companies, called "consumer reporting agencies" that supply landlords with information about tenants. These companies collect and sell information about tenants including court cases, credit checks, employment verification, former rental addresses, and criminal record checks. Sometimes the information in these reports is very misleading. It may also be flat out wrong.

“Consumer reports” are provided by “consumer reporting agencies” to third parties, such as landlords and property managers. They then use the information to make decisions including whether to grant credit or residential rental housing. “Consumer reports” is a broad category that includes what are popularly referred to as “credit reports.” The term also includes tenant screening and background reports.

There are two major types of consumer reporting agencies:


	Credit Reporting Agency



Credit reporting agencies provide “credit reports,” which consist of information on your credit and bill paying history. These include Equifax, Experian and TransUnion.


	Specialty Consumer Reporting or Tenant Screening Agency



Specialty consumer reporting agencies collect information for a specific purpose like screening tenants. These will be referred to as “tenant screening agencies.”

Landlords do not need your permission to obtain a tenant screening or other consumer report 1. However, if a landlord denies you housing based on the report, she must give you a written notice telling you the name of the tenant screening agency that provided the report and how to contact that agency to obtain a copy of the report. 2[bookmark: _ednref2] 

If your application for an apartment is denied, ask the landlord why. You may be able to convince the landlord that you should not be rejected for that reason.

Also, ask the landlord whether she used a tenant screening agency and, if so, what the name of the company is. There are many tenant screening agencies and this may be your only real way of finding out what company is distributing information about you so that you can either get wrong information corrected or try to change information that is misleading. See the section in this chapter: Your Right to Challenge the Accuracy of a Consumer Report.3[bookmark: _ednref3] 

1. What Is a Tenant Screening Report

Tenant screening reports can include information about eviction histories, court cases prior addresses, social security number verification, bankruptcy cases, and criminal record searches. Sometimes there may be comments from former property managers.

If you have ever had an eviction case brought against you, you might discover that one of these agencies has a file about you in its computer. A landlord may not want to rent to you because she thinks you will not pay your rent or are a troublemaker (even though your previous landlord violated the law or your case was dismissed).

How to Get a Copy of a Tenant Screening Report

There are many tenant screening agencies. Consumers have the right to a free report from a tenant screening agency once every 12 months. There is no centralized source for obtaining free tenant screening reports. Requests must be made directly to each tenant screening agency.

Each company must establish a toll-free telephone number for requesting consumer reports. Some, but not all, companies allow online, faxed, or mail-in requests. The only requirement is that they establish a toll-free number, published anywhere the company does business.

To obtain a free copy of your report, you must fill out a Consumer Disclosure Request Form. Your report should include a list of any person who has requested a report on you.

When making a request, you may be asked to provide your name, social security number, current and previous address, driver’s license, and current employer. For a list of some specialty consumer reporting companies and their contact information see the Consumer Financial Protection Bureau's List of consumer reporting companies


2. What Is a Credit Report

Credit histories are one of the main items that landlords may look at when screening tenants. There are three national credit reporting companies:


	Experian

	Equifax

	TransUnion.



Credit reports show how you have borrowed money and repaid it and what money you currently owe. The vast majority of adults have a credit file.

Your credit file has basic information about you, such as your Social Security Number, birth date, current and former addresses, and employers. It also lists any amounts that you owe and any accounts that have been turned over to a collection company. It could also contain public information about court judgments, tax liens, and bankruptcies. 4[bookmark: _ednref4] 

Your credit report should not include information about your race, religious preference, medical history, personal lifestyle, or political preference. Income and driving records are rarely included. 5[bookmark: _ednref5] 

How to Get a Copy of a Credit Report

Before you start looking for housing, it is a good idea to get a copy of your credit report to make sure there are no mistakes or old information that will hurt you as your search for housing. Your report should also include a list of any person who has requested a report on you.

Under federal law, you are entitled to one free copy of your credit report once every 12 months from each of the national credit reporting agencies. They have set up one central website, toll free telephone number, and mailing address through which you can order your free annual report. To order:


	Online Annual Credit Report

	Call 877-322-8228; or

	Complete the Annual Credit Report Request Form and mail it to:

	Annual Credit Report Request Service

	P.O. Box 105281

	Atlanta, GA 30348-5281



You can find the form online annual-report-request-form.pdf.

Do not contact the national credit reporting agencies individually for your free annual report. They only provide free annual credit reports through the centralized request service listed above. If you contact them directly, you may end up with a “free” report that converts to an expensive paid subscription service.

Massachusetts residents are entitled to an additional free credit report a year from each of these credit reporting companies6[bookmark: _ednref6] . You are also entitled to a free report if:


	You are receiving public welfare assistance;

	You have been denied credit or housing within the last 60 days;

	You are unemployed and will be applying for a job in the next 60 days; or

	You have reason to believe that your credit report contains inaccurate information due to fraud.7[bookmark: _ednref7] 



If you are not entitled to a free copy, the reporting companies cannot charge you more than $12 for a copy of your credit report.8[bookmark: _ednref8] 

3. How to Correct Errors or Old Information on a Credit or Tenant Screening Report

Once you get a copy of your credit or tenant screening report, take a careful look at it. Check to see if there are any mistakes. For example, there might be information from another person’s account on your report. Or it may show that you still owe a debt that has been paid. Also check for outdated information. Negative information can only be reported for 7 years, except for information about bankruptcies, which can remain on your report for 10 years9[bookmark: _ednref9] . Criminal convictions can stay on forever.

[bookmark: challengeConsumerReport]a. Your Right to Challenge the Accuracy of a Consumer Report

If you believe that your consumer report contains incorrect or old information, you have a right to challenge the accuracy of the report10[bookmark: _ednref10] . If your challenge is unsuccessful, you also have the right to add to the file your own statement about what happened, so that whenever a new landlord checks your file, she will see your explanation. For example, if an eviction case was brought against you but was later dismissed, you should challenge it by asking that the dismissal be included. If the tenant screening agency does not correct the information, you can add an explanation that the action was dismissed because your landlord made an accounting error and claimed that you owed rent when you did not.

If you have been denied housing, you have a right to see and obtain a free copy of your report. To obtain a free copy, you must ask for the information within 60 days of receiving notice that you were denied housing.11[bookmark: _ednref11] 

You have the right to dispute the accuracy or completeness of the information in your report. After you have reviewed your file, contact the reporting agency to dispute information you feel it is inaccurate or incomplete.

To challenge the accuracy or completeness of a report, write a letter to each reporting agency that has reported incorrect information. Tell the reporting agency what you believe is incomplete or inaccurate, why, and request that they correct the item. Include with the letter copies of any documents that show that the information is wrong or misleading.12[bookmark: _ednref12]  Keep a copy of your letter and the originals of any supporting documents.

For example, if the tenant screening report claims you did not pay rent and you did and you still have receipts for rent, send the agency copies of these receipts. Do not send the original receipts. If you don't have receipts, get canceled checks from your bank or a bank statement showing you paid the rent.

By law, the reporting agency must reinvestigate and correct erroneous information.13[bookmark: _ednref13]  In most circumstances, the company is required to get back to you with the results of the investigation within 30 days.14[bookmark: _ednref14] 

If the company determines that information in the report is inaccurate or that it can no longer be verified, the company must delete this information within 3 business days.15[bookmark: _ednref15]  The creditor or other information provider that supplied the information has a duty to correct and update the information.16[bookmark: _ednref16]  If the reporting agency does not resolve the dispute to your satisfaction, you have a right to include a statement (in 100 words or less) explaining your side of the story.17[bookmark: _ednref17]  This statement must be attached to your report and provided to anyone who accesses your report in the future.18[bookmark: _ednref18] 

If the reporting agency modifies or removes bad information from your file, you have a right to request that they send the new report to any person who has received your report within the past 6 months.19[bookmark: _ednref19]  The agency must send a corrected report to you, the consumer within 10 business days of your request and must send it to anyone who has requested it within 15 days of your request. The company cannot charge a fee for this service.20[bookmark: _ednref20] 

While all of this is a lot of work, it may be necessary as you search for housing.

b. Are You Victim of Identity Fraud

If you have negative information on your credit report because someone has stolen your personal or financial information, you may be the victim of identity fraud. For more information see Attorney General Maura Healey’s Guide on Identity Theft for Victims and Consumers and Identity Theft on The Federal Trade Commission website.

4. How to Repair Bad Credit

Credit counseling services, which are often nonprofit organizations, can help you get your debt under control. These services have trained counselors who arrange repayment plans that are acceptable to you and your creditors, and they may be able to persuade creditors to lower or eliminate interest and late payments. The counselors can also help you set up a realistic budget. These counseling services are offered at little or no cost. You may want to look for a credit counselor certified by the National Foundation for Credit Counseling: www.nfcc.org.

Important

Beware of scams. Credit repair companies are not the same as credit counseling services. Many companies charge you money and say they will “fix” your credit report. If you have bad credit, a credit repair company cannot legally remove accurate and timely information from a credit report. If there is inaccurate information on your report, you can challenge the inaccurate information yourself. It is not worth paying someone to do it for you. For more information about the dangers of credit repair companies, see Credit Repair Scamson the goverment website.



5. Improve Your Chances of Getting Housing

To improve your chances of getting housing, there are a number of steps you can take if you have bad credit:


	Supply positive unreported payment history to the landlord so that they can see you pay your bills

	Gather documentation of accounts which are in good standing, like medical copays or premiums, car insurance bills, child support payments, phone bills, cell phone bills, rent, utilities, program fees at shelters, storage facilities, or furniture rentals. Credit reporting agencies do not usually include this information in their reports, although they are beginning to include some types of rental payments.

	Explain damaging information

	When you are applying for housing and you know the landlord will do a credit check, include a letter and documentation to the landlord explaining your negative credit history. For example, you can show that a period in which you fell behind on bills was due to illness, unemployment, interruption of public benefits, or divorce.

	Demonstrate positive income changes

	Point out any increases in income, stabilized income (for example, getting approved for SSI), or increased earning power due to education or job training. Point out why paying rent will not be a problem if the rent is subsidized. Or, if you had a disabling illness that resulted in falling behind on your bills, but you are no longer ill, this would be important to explain.

	Seek a reasonable accommodation

	If your poor credit is due to a disability, you should request that a housing authority or landlord make a reasonable accommodation of your disability. Accommodations can include requests to ignore credit history from a time when you were untreated, if you are currently receiving treatment, or to approve your application on the condition that you get a representative payee who will pay your rent.

	Offer to have someone else pay the rent

	Consider offering to arrange for a representative payee (if you are on SSI) or protective payments (if you receive welfare benefits) or a co-signer on a lease. Be aware that, once you get a representative payee, the payee will have control over how all your money is spent.

	Apply to different types of landlords

	Landlords who have larger multifamily developments are most likely to check your credit records. If you apply to many different types of landlords and housing programs, you may find some landlords who will not look into your credit report. For example, multifamily owners often use credit reports to screen out applications because they cannot afford to hire sufficient staff to screen applicants, while larger housing authorities rely more on CORI reports and extensive review of prior housing history.
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Rental History

A landlord may want to get information from current and prior landlords to determine whether you will be a good tenant.

Prospective landlords may ask you to list where you have lived in recent years, including contact information for prior landlords. They may also ask you to sign a form giving them permission to contact a former landlord in order to ask information about you as a tenant, although they do not have to ask you permission to do this. However, refusing permission may result in being rejected.

Before contacting prospective landlords, it may be a good idea to contact former landlords and tell them that they may be receiving a reference request from another landlord. If you are afraid that a former landlord may unfairly give you a bad reference, one thing to do is to ask that former landlord for a simple reference letter that says you paid the rent on time. You can also show them that certain circumstances have changed. For example, if you lost your job and were unable to pay the rent, but now you have a job and can pay the rent, this is important information to provide.

If there were times when you were not renting, you should identify those gaps on your application. A landlord may deny you housing if she believes that gaps are an attempt to hide a negative landlord reference. So explain gaps in your rental history, such as if you were living with family or friends, living in an emergency shelter, or some other situation.

If you have no rental history, try to use other sources of information that demonstrates your ability to pay rent on time and take care of an apartment. For example, car loan or insurance payments can show that you will pay the rent on time and letters of reference from clergy, shelter staff, or employers can show that you will take care of the apartment and respect the rights of others.


Eviction History

Massachusetts trial courts have begun making information about court cases available to the public on the internet,21[bookmark: _ednref21]  including information about housing cases. While the specific details of housing cases are not currently available online, landlords can see if an eviction case has ever been brought against you in a particular court and the reason for the case. Landlords can also see whether you have ever brought a case against your landlord, for example, to get bad conditions in your home fixed.

Some landlords have begun using this database as a tenant screening tool to decide whether they want to rent to a particular tenant. Tenant advocates and members of the legal community have concerns about the online use of the Massachusetts trial court's database. For example, there can mistakes in the database.

If you have been involved in a housing case and you plan to move, you should look your case up on the court's website. If you find inaccurate information, contact the court to get the information corrected. See Error Correction Form (Booklet 11). For example, if the case was because the landlord wanted to move her son into the apartment, but the online information says it was for non-payment of rent, contact the court and ask them to change this.
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21[bookmark: _edn21] . https://www.masscourts.org/eservices/home.page.2


Criminal Records and Your Rights

Massachusetts criminal court records are called "Criminal Offender Record Information" (CORI, pronounced COR'-EE).22[bookmark: _ednref22]  When a person is charged with a crime in a Massachusetts state or federal court, that person has a CORI. Even if the case is dismissed or if the person is found not guilty, there is still a CORI.

A CORI report includes the history of each criminal charge - all court proceedings - from arraignment to sentencing. They can be long. For example, even though there may be only one criminal incident, there may be a lot of entries or multiple charges on a CORI report.

One of the original purposes of the CORI law was to protect the privacy of people with criminal records so that people would have a chance to turn over a new leaf. In 2012, CORI laws were substantially changed in ways that have had a harmful impact on the privacy of former offenders who apply for rental housing. More people can get more access.

But in 2016, the U.S. Department of Housing and Urban Development released important guidelines that prohibit landlords from automatically disqualifying anyone with a criminal record. Landlords need to assess each individual applicant.23[bookmark: _ednref23] 

1. Who Can Get Access to Criminal Records

a. Access to CORI for Market Rate Housing

If you are applying to public or subsidized housing the CORI rules are different. See Criminal Background Checks in Finding Public and Subsidized Housing, Chapter 6: Tenant Screening,onMasslegalhelp.org.


Private landlords (whether individuals or organizations), property management companies with market-rate housing, and real estate agents have what is called "Standard" access to CORI to screen potential tenants. They must first have permission from the state’s Criminal History System’s Board. When a landlord with Standard access requests a CORI report, the report will include:24[bookmark: _ednref24] 


	Criminal cases still going on.25[bookmark: _ednref25] 

	Conviction for a misdemeanor when the conviction date or incarceration release date is less than 5 years prior to the CORI Request Date. (The CORI system will report the offense and all other convicted offenses.

	Conviction for a felony when the conviction date or incarceration release date occurred less than 10 years prior to the CORI Request Date.

	Convictions for murder, manslaughter or sex offense no matter how old.



The landlord must not get:


	Any sealed cases,

	Cases where there was no conviction,

	Misdemeanor convictions more than 5 years old,

	Felony convictions more than 10 years old,

	Juvenile cases if a person younger than 17 years old and they were not convicted as an adult,

	Civil cases, or

	Non-incarcerable cases.



b. Access to CORI for Private Subsidized Housing

While landlords and property management companies renting to tenants with housing vouchers can only get Standard Access to CORI as outlined above, landlords and property management companies that manage multi-family subsidized housing have what is called "Required 1" CORI access. A CORI report for a Required 1 access will include all adult and youthful offender convictions regardless of date and all pending offenses.26[bookmark: _ednref26] 

c. What If You Are Denied Housing

Before any landlord, property management company, or real estate agent can reject your housing application based on your CORI, it must:


	Notify you that they plan to deny you housing,

	Give you a copy of the CORI or tenant screening report with the CORI that they got,

	Give you a copy of the landlord's CORI Policy, if applicable;27[bookmark: _ednref27] 

	Tell you what part of your CORI or background report is a problem,

	Give you the opportunity to dispute the accuracy of the information contained in the CORI, and

	Provide you with information about how to fix mistakes.28[bookmark: _ednref28] 



A landlord can only request your CORI as the final step in the application process.29[bookmark: _ednref29] 

Sometimes landlords authorize tenant screening agencies to decide whether to accept or reject a housing applicant. If the tenant screening agency is acting as the decision maker the agency has to follow the same CORI rules as landlords.30[bookmark: _ednref30] 

If you have applied for subsidized housing through a property management company they must also provide information about how to challenge or appeal the denial of housing based on CORI.31[bookmark: _ednref31]  See Challenging a Denial at: denialonMasslegalhelp.org.

2. What You Can Do to Protect Your Rights

a. Ask for a Meeting

A landlord, property management company, or real estate agency many check your CORI only if you sign a form that says you know they are requesting your CORI. This form is called a CORI Acknowledgment Form.

Sometimes a landlord will ask a person applying to rent to get a copy of her own CORI and bring it to the landlord. This is illegal. If a landlord asks you to get your own CORI, you should tell her that such a request is illegal, and that, if she wants access to your criminal record, she should request it from the state agency that has CORI. Landlord must be certified to access CORI.

If you feel that your rights have been violated, you can file a complaint with the Civil Rights Division of the Massachusetts Attorney General. A complaint form is available on their website Criminal Records - Know Your Rights: A Guide to Rights in Employment and Housing

If you know the landlord or property management company will do a criminal background check, ask them to review the CORI or background information with you so that you can discuss its accuracy and relevance. If you get a meeting and the CORI report accurately lists convictions of serious crimes, show how your recent activity indicates that the former criminal behavior will not recur.

b. Find Out If Someone Has Requested Your CORI

You can find out if someone has requested your CORI by sending a CORI Self-Audit request to:

ATTN: Self Audit

Massachusetts Department of Criminal Justice Information Services

200 Arlington Street, Suite 2200

Chelsea, MA 02150

You can get one free CORI self-audit every 90 days.

c. Get Your Own CORI

Because CORI reports may include inaccurate and misleading information you should get a copy of your own CORI before applying for housing. See Getting Your Own Recordsin this chapter.

You may be able to have your CORI sealed. If you qualify for having your CORI sealed, landlords will not be able to access your CORI. For information on how to seal your CORI see cori sealingonMasslegalhelp.org..

Sometimes CORI information is incorrect because someone else used your Social Security Number or has a name that is the same or similar to yours. You have a right to request that information in your CORI that is inaccurate, incomplete, or misleading be corrected if the court that created the information will not make the change.32[bookmark: _ednref32] 

Note

If your CORI relates only to illegal drug possession (not illegal drug distribution), see the section called Discrimination Based on Disability  inChapter 7:Discrimination.



[bookmark: ownRecords]d. Getting Your Own Records

Under the CORI law, if you are indigent, you may get a copy of your own CORI for free. But you must fill out and send in with your CORI Request Form a completed Affidavit of Indigency. See How do I get a copy of my CORIonMasslegalhelp.org.

You can also request your own CORI from the online iCORI system at ICORI.

You may give written permission for someone else, such as an attorney, other advocate, or family member, to get a copy of your CORI.
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Employment and Income

Landlords generally want to have some verification of your income or employment status to make sure that you can afford the rent. They may ask for copies of pay stubs or your employer's phone number. You can decide what information you are comfortable giving them. For example, if you are comfortable you can show them a copy of your rent pay stubs and black out private information.


Discrimination

Landlords may use different screening criteria, but they cannot apply these criteria in a discriminatory manner. For example, it is illegal for a landlord to ask you about your race, religion, age (other than making sure you are over 18 years old), sexual preference, or whether you are pregnant. For more information about who is protected by discrimination laws, see Chapter 7: Discrimination.

Landlords also should not automatically exclude any person with a criminal conviction record, but should consider the nature and severity of an individual's conviction when screening.33[bookmark: _ednref33]  For example, landlords should not request criminal background checks for some applicants and not others. Landlords should consider the amount of time that has passed since the conviction and also the nature and severity of the conviction.
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33[bookmark: _edn33] . Office of General Counsel Guidance on Application of Fair Housing Act Standards to the Use of Criminal Records by Providers of Housing and Real Estate-Related Transactions (April 4, 2016).


Protections for Survivors of Domestic Violence

1. All Housing

In Massachusetts, a landlord cannot reject your application for housing if you had to end your lease early or change your locks at a previous apartment because of domestic violence. This applies to all landlords and all rental housing.

If you feel you have been denied housing for this reason, you can file a complaint in Housing Court, District Court or Boston Municipal court and ask a judge to require the landlord to rent to you. Denial of housing for reasons related to domestic violence might also be considered discrimination based on gender. If you feel that you are being discriminated against because of your gender see Chapter 7: Discrimination.

2. State Housing Assistance

If you are applying for state housing assistance, a housing agency or housing provider cannot reject your application if you have to end your lease early or change your locks at a previous apartment because you faced domestic violence.

If you feel you have been denied a state rental housing voucher for these reasons you can immediately appeal the denial in a hearing under the rules of the specific housing program. For more about these rules see Challenging the Denial of Housing. You can also file a complaint in Housing Court, District Court or Boston Municipal court and ask a judge to require the housing agency to give you subsidy.

If you have applied to privately-owned multifamily subsidized housing provider, you can file a complaint in Housing Court, District Court or Boston Municipal court and ask a judge to require the housing provider to give you housing.

Denial of housing for reasons related to domestic violence might also be considered discrimination based on gender. If you feel that you are being discriminated against because of your gender see Chapter 7: Discrimination.

3. Federal Housing Assistance

If you are applying for federally subsidized housing or a Section 8 voucher, a landlord, property manager, or housing agency cannot deny you housing because you have been victim of domestic violence, dating violence, stalking or sexual assault. The federal law is called the Violence Against Women Act (VAWA). It does not apply to market rate housing.

If you believe that you have been denied federally subsidized housing or a Section 8 voucher because of reasons related to domestic violence, you can challenge the denial by submitting a form to the property manager or landlord saying that you are protected by VAWA. Click to get this form in English and in other languages. Or you can also submit your own letter and do not have to use this form.

A landlord or agency providing the Section 8 voucher may ask you for proof that you have been a victim of violence. The landlord or housing agency must give you at least 14 business days (weekends and holidays do not count) to provide proof of the violence. In addition to the form listed above, you may provide a letter signed by a victim service provider, attorney, or medical or mental health professional who has helped you with the abuse. Or you may provide a police report, court record (such as a restraining order), or record from an agency hearing.

In addition, if you are denied federally subsidized housing or Section 8 for reasons related to domestic violence, dating violence, stalking or sexual assault you can also immediately appeal the denial under the rules of the specific housing program. For more about these rules see Challenging the Denial of Housing in Legal Tactics: Finding Public and Subsidized Housing,onMasslegalhelp.org.


Background Checking Fees

In Massachusetts, while the law clearly states that a landlord can charge a tenant first month's rent, last month's rent, a security deposit, and the cost of a new lock and key, the law does not state that a landlord can charge a fee to get your CORI report or another background check.34[bookmark: _ednref34]  A private landlord may refuse to rent an apartment if you do not pay an extra fee, even it if is illegal. If you decide to pay a fee because you are afraid you will lose an apartment, make sure you get a written, signed, and dated receipt for the money you paid. Ask that the receipt say exactly what the money was for. This receipt is very important. If you later decide to challenge this extra fee or deduct it from your future rent, the receipt will be proof of what the money was used for.
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  Protect Your Security Deposit - Pullout

How Much Can a Landlord Charge

The law says landlords:


	May only charge for the first and last month’s rent, a new lock and key, and a security deposit when you first move in.

	May not ask for a security deposit that is more than your 1st month’s rent.

	May not charge other fees, like pet fees, cleaning fees, and application fees.





Protect Yourself - Before You Move In


	Get a receipt for any money you pay the landlord when you move in. If they do not give you a receipt, use Rent Receipt (Form 2).

	Only pay in cash if the landlord can give you a receipt right away.

	Start a folder and keep receipts and other documents related to your new apartment in a safe place.

	List and photograph anything that is broken or damaged. Date your photos and keep them in your folder.

	If the landlord does not give you a Statement of Conditions, when you move in, send a Statement of Condition (Form 3) to your landlord with the list of anything broken or damaged.






Subsidized Housing

The amount a landlord can charge for a security deposit depends on the subsidy you have.

If you have a Section 8 voucher under the Housing Choice Voucher Program or the Project-Based Voucher program, you can be required to pay up to one total month’s rent. That is, your share of the rent plus the housing agency’s share. If one total month’s rent is $1,000/month, a landlord could charge you $1,000 for a security deposit.

If you have "project-based" Section 8 assistance in privately owned multifamily housing, the best thing to do is to look at the lease. Project-based Section 8 assistance is not a voucher.

If you have a voucher funded by the Massachusetts Rental Voucher Program or the Alternative Housing Voucher Program, a landlord may charge you a security deposit up to one total month’s rent.


Your Landlord’s Responsibilities

Landlords must:


	Keep your security deposit in a bank account, separate from their own money.

	Give you a receipt within 30 days of receiving your security deposit. The receipt must tell you what bank your security deposit is in.

	Pay you interest on your security deposit and last month’s rent once a year. If they do not, you can subtract that amount from your next month’s rent.



Landlords who disobey any part of this law must return all of your security deposit if you ask for it, even if you still live there.


Protect Yourself While You Are Renting

If your landlord does not pay you interest once a year on your security deposit and last month’s rent, you can subtract the amount from your next month’s rent.


What Can a Security Deposit Be Used For

After you move out, a landlord may only use your security deposit for unpaid rent or to repair damages you or your guests caused. The damage must be more than “reasonable wear and tear.” Landlords are not allowed to use the security deposit for routine painting, cleaning or small repairs.


Protect Yourself When You Move Out

Move your things out, clean the apartment, and fix anything you can.

Inspect the apartment with your landlord and make a list of anything your landlord says needs repair. You can also take photos.

Make a copy of the list. Keep one and give one to the landlord.

Return the keys and give the landlord your forwarding address so she can send you the security deposit.


Getting a Security Deposit Back

If you left your apartment in the same condition as you found it, the landlord must return your security deposit balance, with interest, within 30 days after you move out.

If the landlord does not return your security deposit, send her a letter formally asking her to return 100% of your deposit. You can use Security Deposit Demand Letter for Tenants Moving Out (Form 6).

If the landlord still refuses to return your security deposit, you can sue in Small Claims court. She may have to pay you 3 times the deposit. Learn more See Small Claims on Massachusetts Trial Court's website.


New Owners

You should not lose your security deposit or last month’s rent, because of a foreclosure, a sale to a new owner or a new management company.

Keep track of who the new owner is.

If the new owner asks you to pay another security deposit or last month’s rent – Say, “No!”

A new owner has 45 days to send you a notice about your security deposit and last month’s rent. If 45 days pass and you have not heard from the new owner, write your old landlord and ask her to return your money, plus interest.

If the old landlord does not return your money, you can sue her for 3 times the security deposit that you gave her.



Introduction

The Massachusetts security deposit law protects both you and your landlord.

Once you agree to rent a place, your landlord can charge you a security deposit to protect her property from any damage you might cause. She can also charge you last month’s rent to protect her if you move out before paying it.

The security deposit law also protects you and landlords must follow the law.1[bookmark: _ednref1]  This chapter explains your rights if your landlord charges you a security deposit, last month’s rent or both.

The most important thing you can do to protect yourself is to get written receipts from your landlord for the security deposit and last month’s rent. Only give your landlord cash if she gives you a receipt right away.


Endnotes



1[bookmark: _edn1] . G.L. c. 186, §15B applies to most landlords. The security deposit law does not apply to landlords who rent places for seasonal or vacation purposes for 100 days or less. See G.L. c. 186, §15B(9). The security deposit law also does not apply “to a foreclosing mortgagee or a mortgagee in possession which is a financial institution chartered by the commonwealth or the United States.” See G.L. c. 186, §15B(5)


How Much Can a Landlord Request

When you first move in, your landlord may only charge you:


	a security deposit,

	1st month's rent,

	last month's rent, and

	the cost of a new lock and key.2[bookmark: _ednref2] 



A security deposit or a last month’s rent cannot be more than the amount of your 1st month’s rent.

Example

If the 1st month’s rent is $1,000, a landlord can charge:

   $1,000 security deposit

   $1,000 1st month’s rent

   $1,000 last month’s rent

+ $........ the cost of a lock and key

= Total a landlord can charge



1. Security Deposit

A security deposit and last month's rent are not the same.

A security deposit is money you pay a landlord to protect her in case you damage the apartment. But a security deposit is your money. If you do not damage the property, you should get your deposit back when you leave.

Your landlord must keep your security deposit in a bank account in Massachusetts. The account must be separate from the account she keeps her own money in. And every year she must pay you the interest it earns.

2. Last Month's Rent

Last month's rent protects your landlord in advance if you leave and do not pay rent the last month you are there.

Your landlord does not have to keep your last month's rent money in a separate bank account. But she does have to pay you interest on it every year.

If you pay last month's rent in advance, do not expect to get this money back when you move out. It will pay for your last month.

If you do not pay last month’s rent in advance, you must pay for your last month of rent even if a landlord holds a security deposit.

3. Illegal Fees

It is against the law for a landlord to charge tenants any other “moving in” fees, like:


	application or holding deposits,

	amenity or community fees,

	up-front pet fees,

	cleaning fees, or

	credit checks or application fees.3[bookmark: _ednref3] 



It is also illegal for a landlord to charge you a finder’s fee. A rental agent can charge a finder's fee only if she is a licensed real estate broker. But if a real estate broker – not the landlord – helps you find your rental unit, that person may charge you a “finder's or broker’s fee.” The broker must provide a written notice to prospective tenants with information about the fee and whether or not it is paid if a tenancy is not created.4[bookmark: _ednref4]  To find out if a rental agent is a licensed real estate broker, check their license online.

If a landlord tries to charge you an illegal fee:


	You can refuse to pay it.

	You do not have to rent from that landlord. Find a landlord who follows the law.

	If you do rent from that landlord, get a written, itemized receipt for everything you pay. Make sure the receipt, includes the extra fees and what they are for. After you move in, subtract the amount you paid in illegal fees from your rent. Write the landlord a letter that says you have subtracted the illegal fees from the rent. Include the itemized receipt.



4. Discrimination

A landlord that charges a fee or security deposit to some groups of people and does not charge the same fee or deposit to others may be breaking the discrimination laws. It is illegal for a landlord to discriminate against groups the law protects, including: single parents, people of color, people on welfare, people with small children, people with disabilities, and people with Section 8 or other rental assistance. If the landlord tries to discriminate against you, see Chapter 7: Discrimination.

5. Illegal Lease Clauses

Your landlord cannot take away your rights under the security deposit law by using a written lease that conflicts with the law. “Your landlord can keep your security deposit if you rent the apartment for less than 6 months,” is an example of an illegal clause. Your landlord cannot do this.

If your landlord has you sign a lease with a clause that conflicts with the security deposit law, you have the right to get your security deposit back as soon you ask for it. See Getting Back Your Security Deposit in this chapter.5[bookmark: _ednref5] 

6. Increases in Deposits

If your rent increases after you move in, your landlord may not increase your security deposit. Your security deposit is limited to the amount of your very first month's rent.6[bookmark: _ednref6] 

But if the rent goes up and you agree to pay the higher rent, your landlord can ask you to pay more for the last month’s rent. So, your last month’s rent equals the new higher rent.


Endnotes



2[bookmark: _edn2] . G.L. c. 186, §15B(1)(b).

3[bookmark: _edn3] . Under G.L. c. 186, §15B(1)(b), the law is clear that a landlord can charge only first month's rent, last month's rent, a security deposit, and the cost of a new lock. A landlord cannot try to escape the requirements of the security deposit law by taking what is really a security deposit and calling it a “cleaning fee” or something else. Perry v. Equity Residential Management, LLC, U.S. District Court, District of Massachusetts, Civil Action No. 12-10779-RWZ (August 26, 2014) (G.L. 186, §15B(1)(b) does not authorize landlords to charge prospective tenants an application fee, amenity fee, a community fee or an upfront pet fee). Where the landlord seems to be adding a charge that bears no relation to any real work or cost, consult the Consumer Protection Act,Consumer Protection Act, G.L. c. 93A, §§2 and 9, and its regulations, 940 C.M.R. §3.17.

4[bookmark: _edn4] . A rental agent can charge a "finder's fee" only if she is a licensed real estate broker or salesperson. G.L. c. 112, §87DDD½ and& 254 C.M.R. §7.00(1) and 940 C.M.R. §3.17.

5[bookmark: _edn5] . G.L. c. 186, §15B(6)(c), (8). If a landlord has a tenant sign a lease that violates the security deposit law but doesn't try to enforce the illegal terms, she may still be in violation of the Consumer Protection Act even though the landlord is not subject to penalties under the security deposit law, 940 C.M.R. §3.17(3)(a)(1) and (4)(k).

6[bookmark: _edn6] . According to G.L. c. 186 §15B(1)(b): "At or prior to the commencement of any tenancy, no lessor may require a tenant or prospective tenant to pay any amount in excess of the following: (i) rent for the first full month of occupancy; and (ii) rent for the last full month of occupancy calculated at the same rate as the first month; and, (iii) a security deposit equal to the first month's rent (emphasis added). . . . Also, see G.L. c. 186, §15B(1)(d), which states: "No lessor or successor in interest shall at any time subsequent to the commencement of a tenancy demand rent in advance in excess of the current month's rent or a security deposit in excess of the amount allowed by this section. . . ." (Emphasis added.) Thus, the security deposit can never exceed the first month's rent.


Your Landlord's Responsibilities

If your landlord charges you a security deposit, last month’s rent or both, she must:


	Give you written receipts.

	Give you a statement that describes the condition of your apartment, if she takes a security deposit.7[bookmark: _ednref7] 

	Keep your security deposit in a separate bank account.

	Pay you interest every year on both your security deposit and last month’s rent.8[bookmark: _ednref8] 

	Keep records of security deposits and repairs.9[bookmark: _ednref9] 

	Return your security deposit to you at the end of your tenancy if there is no damage and your rent is paid.

	Return your security deposit to you if she fails to follow the security deposit law.



[bookmark: writtenreceipts] 

1. Written Receipts

The most important step you can take when you move in is to get a complete receipt from your landlord that spells out all the money you gave her and what it is for.

Only give your landlord cash if she gives you a receipt right away. If the landlord refuses to give you a written receipt, use Security Deposit Receipt and Last Month’s Receipt (Form 4).

You should get 3 kinds of receipts from your landlord. They must all be written.


	1st Receipt: She must give you a written receipt when you give her your security deposit or last month’s rent.10[bookmark: _ednref10] 

	2nd Receipt: She has 30 days to put your security deposit in a bank and give you a 2nd receipt. This receipt must say where your security deposit is.11[bookmark: _ednref11] 

	3rd Receipt or Statement: Every year she must give you a statement with the amount of interest you are owed on your security deposit and last month's rent.12[bookmark: _ednref12] 



Each receipt or statement about your security deposit or last month’s rent must include:





	1st Receipt for security deposit or last month’s rent
	Security Deposit
	Last Month's Rent





	Amount of money received
	✓
	✓



	Date money was received
	✓
	✓



	What the money is for
	✓
	✓



	Name of landlord
	✓
	✓



	Name of person you

			give the money to if different

			from landlord
	✓
	✓



	Statement that you

			are owed interest on the

			money
	✓
	✓



	Statement that you should

			give a forwarding address

			so landlord can send you

			interest when you move
	 
	✓










	2nd Receipt within 30 days for security deposit in a Mass bank
	Security Deposit
	Last Month's Rent





	Location and name of bank where your money is
	✓
	
			No receipt required



	Account number of the fund where your money is
	✓
	 










	3rd Receipt or Statement at the end of each year for security deposit or last month’s rent
	Security Deposit
	Last Month's Rent





	Statement of the amount of interest you are owed on your deposit
	✓
	✓





If the landlord does not give you a receipt with this information at the right time, you have the right to get your security deposit back. SeeGetting Back Your Security Depositin this chapter.

2. Statement of Condition

As soon as you move in, examine the rental unit right away. If anything is not in good condition, make notes about it and take photos. Make sure to put a date on your notes and photos.

If your landlord charged you a security deposit, she has 10 days to give you a description of your rental unit’s condition. This description must be in writing. It is called a “Statement of Condition.”

This Statement must list all the existing damage in your apartment when you move in. It must also cover the common areas of the place you are renting. Its purpose is to prevent disputes between you and your landlord when you move out. The statement makes clear the damage already there when you moved in. Your landlord must also sign this Statement.

Read the Statement of Condition carefully. Take time to walk through the apartment with the Statement. Use Housing Code Checklist (Booklet 2) to help you understand what the law requires.

If a landlord writes on the Statement of Condition that there are no bad conditions, make sure this is true. If there are things that are not in good condition, write them on the landlord’s Statement so it describes the real condition of the place.13[bookmark: _ednref13]  Add even small defects to your list like holes in the walls and windows that do not work well. This is to protect you when you move out.

You can also use our Statement of Condition (Form 3) and attach it to the landlord’s “Statement.”

a. Send the Statement to the Landlord

You have 15 days after you get the landlord’s Statement of Condition to send it back. You can:


	Make no changes to the “Statement,” sign it and send it back.

	Make changes, attach your own statement, notes and photos, sign it and send it back.



If you do not send it back within 15 days, it means you agree completely with the landlord’s Statement.

If you send your landlord a Statement of Condition with your own list of problems, your landlord must return a copy within 15 days. The landlord must say if she agrees or disagrees with what you wrote. And she must sign this statement too.

Keep a copy of everything you send the landlord.

b. If you do not get a Statement of Condition

If you do not get a Statement of Condition within 10 days of moving and there are serious problems in your rental unit, do your own statement.14[bookmark: _ednref14]  You can use Statement of Condition (Form 3)

Your Statement of Condition is important. It can prevent the landlord from using your security deposit to pay for damage you did not cause.

c. Problems after you move in

If there is a problem with your apartment after you move in, let the landlord know right away and ask her to repair it.

For example, if you move in during August, you might not find out that the heating system is broken until several months later.

It is OK to call, but also send a letter or email.

Keep a copy of the letter or email so you can always prove that you notified the landlord about a problem.

[bookmark: separatebankaccount] 

3. Separate Bank Account

a. Security Deposit

A security deposit is your money that the landlord is holding.15[bookmark: _ednref15]  If your landlord charged you a security deposit, she must keep your security deposit in a bank account in Massachusetts.16[bookmark: _ednref16] 

The account must be separate from the landlord’s money. The name on the account must make it clear that the money does not belong to the landlord. The bank account must also be protected from creditors.17[bookmark: _ednref17] 

If a landlord fails to keep your money in a separate account protected from creditors, you have the right to sue your landlord for 3 times the amount of your deposit.18[bookmark: _ednref18]  SeeGetting Back Your Security Depositin this chapter.

b. Last Month’s Rent

If your landlord charged you last month’s rent, she does not have to put it into a separate account. But once a year she must still pay you interest owed on it.

4. Payment of Interest

If your landlord charged you a security deposit or last month’s rent, she must pay you the interest that the money earns.

a. Amount

The landlord must give you all the interest your security deposit and last month’s rent earn if the bank pays less than 5% interest.19[bookmark: _ednref19] 

b. When

Your landlord must pay the interest you are owed on your security deposit and last month’s rent:


	Once a year, and

	Within 30 days after you move out.20[bookmark: _ednref20] 



c. Yearly payment

After each 12-month rental period, your landlord must send you a statement that tells you:


	The bank, bank address, and account number that holds your security deposit and,

	The interest you are owed on the security deposit and last month’s rent.



At the same time, the landlord must either:


	Give you the interest you are owed, or

	Explain in this statement that you can subtract the interest from your next rent.21[bookmark: _ednref21] 



If 30 days pass after the 12 month rental period and you have not received either the interest or the statement, you may subtract the interest owed from your next rent payment.22[bookmark: _ednref22]  It is a good idea to include a letter with your rent payment that explains you are subtracting this interest from your rent payment.



How to subtract yearly interest from rent payment

You pay a $1,000 security deposit and a $1,000 last month's rent payment. The interest on the account is 1%.

Your landlord must pay you a total of $20 in interest for every year that you rent.

If the landlord does not pay you directly, you may subtract this $20 from your rent payment.

1. If Interest is 1% on Your Security Deposit and Last Month's Rent

$1,000 Security Deposit

x .01 Interest

$ 10 = Amount owed

$1,000 Last Month Rent

x .01 Interest

10 = Amount Owed

2. Subtract Total Interest Owed from Your Rent

$1,000 Rent

- $ 20  Total interest owed tenant on security deposit and last month's rent payment

$ 980 = Amount of next rent check



d. Moving out

If your landlord does not pay you the interest you are owed on your security deposit within 30 days of the day you move out, or the last day of your lease, you can sue her for 3 times the amount of the interest owed.

If you win in court, you also have the right to have the landlord pay your lawyer’s fees and court costs.23[bookmark: _ednref23]  See How to get your security deposit backin this chapter.

[bookmark: recordsofdepositsrepairs] 

5. Records of Deposits and Repairs

Your landlord must keep security deposit and repair records for all tenants who have moved in or out in the last 2 years. 24[bookmark: _ednref24]  The records must show:


	A detailed description of any damage in an apartment when the landlord took a security deposit;

	When repairs were made; and

	Receipts and the cost of any repairs.



Anyone interested in renting has the right to see these records during normal office hours.25[bookmark: _ednref25] 

If you already paid a security deposit and your landlord refuses to let you see the records, you have the right to an immediate refund of your security deposit.26[bookmark: _ednref26] 

6. Returning Your Security Deposit

If you leave your rental unit in the same condition as you found it, the landlord must return your entire security deposit. The security deposit and interest belong to you.

If you have a written lease, a landlord has until 30 days after the last day of your lease to return the deposit, even if you move out before the lease ends.27[bookmark: _ednref27]  If you do not have a written lease, your landlord has until 30 days of when your tenancy ends. See When Can I Get My Security Deposit Back - When your tenancy ends in this chapter.

[bookmark: followthelaw]7. Following the Law

Your landlord must follow the security deposit law. If she does not, she must return your entire security deposit when you ask for it. The landlord has failed to follow the law if she:


	Does not give you a complete receipt within 30 days of getting your deposit, see Written Receipts.

	Fails to put the security deposit in a separate bank account, see Separate Bank Account.28[bookmark: _ednref28] 

	Does not let you inspect her records of deposits and repairs, see Records of Deposits and Repairs.29[bookmark: _ednref29] 

	Asks you orally or in writing to give up your security deposit rights.

	Fails to transfer your security deposit to a new owner, see New Owners.

	Does not give you an itemized list of damages within 30 days after you move out; or

	Does not return your deposit or any balance owed you, with interest, within 30 days of when you tenancy ends.30[bookmark: _ednref30]  See When Can I Get My Security Deposit Back - When your tenancy ends.



If your landlord does not follow the law, you can ask her to return your security deposit - even if you are still living in the apartment. See Security Deposit Demand Letter (Form 5).


Endnotes



7[bookmark: _edn7] . In Tringali v. O’Leary, No. 15-ADMS-1003, Appellate Division of the District Court Department Northern Division (June 30, 2105) the court found that the landlord had violated the provision of the security deposit law that required the landlord to provide the tenant with a written statement of conditions at the inception of the tenancy and had failed to provide the tenant with annual interest on her security deposit. Citing G.L. c. 239, 8A, the court also held that the lower court erred in awarding possession to the landlord where the tenant obtained a money judgment in an amount greater than what the landlord owed her.

8[bookmark: _edn8] . See Tringali v. O’Leary in endnote 7, where landlord failed to provide the tenant with annual interest on her security deposit.

9[bookmark: _edn9] . G.L. c. 186, § 15B(2)(d).

10[bookmark: _edn10] . G.L. c. 186, § 15B(2)(a) and (b).

11[bookmark: _edn11] . G.L. c. 186, § 15B(3)(a).

12[bookmark: _edn12] . Security Deposit: G.L. c. 186, §15B(3)(b).  Last Month’s Rent: G.L. c. 186, §15B(2)(a). This section requires interest to be paid no matter how long you remain as a tenant. Interest does not accrue during the last month of your tenancy.

13[bookmark: _edn13] . G.L. c. 186, § 15B(2)(c).

14[bookmark: _edn14] . 940 C.M.R. §3.17(4)(e). Because the landlord's right to take a security deposit is conditioned on providing the Statement of Condition, G.L. c. 186, §15B(1)(b)(iii), you may demand the deposit back if the landlord does not comply. However, most tenants will choose as a tactical matter not to make this a bone of contention at the very beginning of a tenancy. While the security deposit statute does not state a specific penalty for this particular violation, such is a violation of M.G.L. c. 93A. See Attorney General’s Consumer Protection Regulations 940 CMR 3.17 (4)(e) if the landlord is in the trade or commerce of renting residential property and therefore subject to damages of the greater of actual damages or $25.00.

15[bookmark: _edn15] . G.L. c. 186, § 15B(1)(e).

16[bookmark: _edn16] . G.L. c. 186 §15B(1)(e), (3)(a). Placing the money in an out-of-state bank does not conform to the statute. Taylor v. Burke, 69 Mass. App. Ct. 77, 86 (2007). “[P]rovisions are designed to recognize the ownership of the deposit by the tenant and the landlord’s duty to hold the monies in trust.” Id. at 84.

17[bookmark: _edn17] . G.L. c. 186, §15B(1)(e), (3)(a). See also Neihaus v. Maxwell, 54 Mass App Ct 558 (2002), 560-61, where landlord’s method of holding security deposits for all of tenants in a single account in Massachusetts separately designated as a “Security Deposit Account” did not violate the security deposit law. “The security deposit provisions of G.L. c. 186, § 15B, are designed to insure that tenant monies are protected from potential diversion to the personal use of the landlord, earn interest for the tenant, and are kept from the reach of the landlord's creditors.” Karaa v. Kuk Yim, , 86 Mass. App. Ct. 714 (2014) further found that the failure of tenants to provide a Social Security number did not preclude the landlord from establishing a separate account in compliance with §15B.

18[bookmark: _edn18] . G.L. c. 186, §15B(7). The tenant is entitled to an award by the court of treble damages for this violation. The penalty is not discretionary. The tenant does not need to prove that the landlord acted in bad faith or that the tenant lost money because of the landlord's actions. Mellor v. Berman, 390 Mass. 275, 283 (1983). Note: Not all violations of G.L. c. 186, §15B provide for triple damages.

19[bookmark: _edn19] . G.L. c. 186, §15B(3)(b).

20[bookmark: _edn20] . Security Deposit: G.L. c. 186, §15B(3)(b). The statute leaves some question as to whether any interest is payable if you stay in the rental unit less than a year. Last Month’s Rent:G.L. c. 186, §15B(2)(a).

21[bookmark: _edn21] . G.L. c. 186, §15B(3)(b).

22[bookmark: _edn22] . G.L. c. 186, §15B(3)(b).

23[bookmark: _edn23] . G.L. c. 186, §15B(3)(b) and G.L. c. 186, §15B(7). Tanella v. Hesson, 1995 Mass. App. Div. 170 (1995).

24[bookmark: _edn24] . G.L. c. 186, §15B(2)(d). Any landlord who accepts a security deposit must keep a written record of all deposits she has received from current tenants and from former tenants for two years after their tenancies end.

25[bookmark: _edn25] . G.L. c. 186, §15B(2)(d).

26[bookmark: _edn26] . G.L. c. 186, §15B(2)(d).

27[bookmark: _edn27] . G.L. c. 186 §15B(4), (6)(e).

28[bookmark: _edn28] . G.L. c. 186, § 15B(3)(a); (6)(a).

29[bookmark: _edn29] . G.L. c. 186, § 15B(2)(d)(iii).

30[bookmark: _edn30] . G.L. c. 186, § 15B(6).


Getting Your Security Deposit Back

1. What Can My Security Deposit Be Used For

a. While you are in the apartment

While you are living in the apartment, you and your landlord may agree to use your security deposit to pay for rent or to repair any damage you or a guest may cause. Your landlord can only use a security deposit in this way if you and she both agree to it.31[bookmark: _ednref31]  If you both agree, put the agreement in writing. Both of you should sign it. Keep a copy.

b. When you move out

When you move out, your landlord can use your security deposit to pay for:


	Repairs for damage that are not "reasonable wear and tear."

	Unpaid rent, unless you legally withheld rent for bad conditions. See Chapter 8: Getting Repairs Made.

	Unpaid real estate tax increase, if your contract requires it.32[bookmark: _ednref32]  See Chapter 5: Rent.



Your landlord cannot use your deposit for:


	Damage that was already there when you moved in.

	Reasonable wear and tear, like routine painting and cleaning, new locks and keys, and small carpentry repairs.33[bookmark: _ednref33] 

	Repair costs that are not documented.

	Phony claims of damage.

	Repair costs that are unreasonably high.



c. Using security deposit to for repairs after you move out

If your landlord wants to use your security deposit for repairs, she has 30 days after you move out to give you a complete list of the damaged items and the cost to repair them.

The list must say that she "swears under penalties of perjury" the list is true and she must sign it.

She must also attach written receipts and estimates for the repairs. 34[bookmark: _ednref34] 

[bookmark: securitydepbackwhen]2. When Can I Get My Security Deposit Back

a. While you are in the apartment

If your landlord fails to follow the security deposit law while you are renting, you have a right to ask her to return the security deposit right away. See Following the Lawin this chapter.

You can ask for the entire security deposit back if the landlord:


	Does not give you a complete receipt within 30 days of getting your deposit, see Written Receipts.

	Does not let you inspect her records of deposits and repairs, see Records of Deposits and Repairs.35[bookmark: _ednref35] 

	Asks you orally, or in writing to give up your security deposit rights.



You have a right to ask for 3 times the amount of your security deposit if the landlord:


	Does not put your security deposit money in a separate account or

	Does not transfer it to a new owner.36[bookmark: _ednref36] 



To ask for your deposit back, use the sample Security Deposit Demand Letter (Form 5).

[bookmark: tenancyends]b. When your tenancy ends

If there is damage, your landlord must give you a detailed list of damages within 30 days after your “tenancy ends.”

If there is no damage or unpaid rent, your landlord must return the security deposit plus interest owed within 30 days after your tenancy ends.37[bookmark: _ednref37] 

Your tenancy ends:


	Do not have lease: If you do not have a written lease, your tenancy ends the day you move out. And your landlord must return your security deposit within 30 days.

	Have lease: If you have a written lease, your tenancy ends when your lease ends. If you move before the lease ends, the landlord does not have to return the security deposit until 30 days after the last day of the lease.38[bookmark: _ednref38]  If you move after your lease ends, the landlord must return the security deposit 30 days after you move out.



c. After you move out

After you move out, you have a right to ask your landlord to return your security deposit if:


	Your landlord does not give you an itemized list of damages within 30 days after you move out, or

	Your landlord does not return your deposit or any balance owed you, with interest, within 30 days of when your tenancy ends.39[bookmark: _ednref39] 



[bookmark: protectsecuritydeposit] 

3. How Do I Protect My Security Deposit Before I Move Out


	Give your landlord an address where she can send the security deposit and any interest.

	Take photos of all of the rooms in case you need to prove the condition of the apartment when you moved out.

	Ask the landlord to inspect the apartment with you and to point out any damage she plans to subtract from your security deposit.

	Have your Statement of Condition with you in case you need to show the landlord that the problem existed when you moved in. See Statement of Condition (Form 3).

	If there is any damage that goes beyond “wear and tear,” make a list that you and your landlord can sign. You may be able to reach an agreement with the landlord before you move out.

	If your landlord refuses to inspect the apartment, make your own list of any damage or improvements. Sign and date it, then mail it to her after you move out. Remember to put in an address where she can send the security deposit.



4. How Do I Get My Security Deposit Back?

[bookmark: securitydepback] 

If your landlord does not return your security deposit when she should or she fails to follow the law, you can send her a demand letter.

If you send a demand letter and she still does not return your security deposit, you can take her to court.

a. Demand Letter

You can use a demand letter whenever you have the right to an immediate return of your deposit, even if it is not at the end of your tenancy.40[bookmark: _ednref40] 

A demand letter gives your landlord a chance to return your deposit without having to go to court. You can use our Sample Demand Letters (Form 5 or Form 6)

Send the letter by certified mail, return receipt requested. Keep a copy for your records.

If your landlord does not respond to your demand letter for the return of your security deposit, you can take her to court. You can ask the court for up to 3 times the amount of the deposit, plus interest. If your security deposit was $1,000, she may have to pay you $3,000, plus interest, plus your court fees. If you hire a lawyer, the landlord will also have to pay your lawyer’s fees.41[bookmark: _ednref41]  See Triple Damagesin this chapter.

For more information about demand letters, see Attorney General Maura Healey's information Consumer Protection Act Demand Letter.

b. Taking Your Landlord to Court

You can take your landlord to court if she:


	Fails to respond to your demand letter;

	Fails to return your security deposit, with interest, within 30 days of the day you move out, or 30 days of the last day of your lease;

	Fails to give you a complete list of damages within 30 days after you move out;

	Failed to give you a complete receipt within 30 days of your giving the landlord a security deposit when you first moved in.

	Failed to put the money in a separate bank account that is protected from creditors;

	Failed to transfer a security deposit to a new owner; or

	Asked you to give up your rights orally or in writing.



You can sue for up to $7,000 in Small Claims court. If your security deposit was less than $7,000, you can sue for 3 times the deposit, even though 3 times that amount may be more than $7,000.

 

You can also sue her for any interest she did not pay you during your tenancy and for the amount of money you have to pay an attorney to represent you.42[bookmark: _ednref42] 

If you sue your landlord for your security deposit and she did not give you a complete list of damages within 30 days of your tenancy ending, she cannot claim you caused damage to the apartment. If she wants to sue you for damage to the apartment, she must start a separate case.43[bookmark: _ednref43] 

The landlord is not allowed to keep any part of your deposit unless she sends you the list of damage and repairs within 30 days of the day you move out.44[bookmark: _ednref44] 

[bookmark: tripledamages] 

c. Triple Damages

If you go to court, the court must award 3 times your security deposit if the court finds that your landlord has failed to:


	Properly deposit a security deposit in a bank account separate from the landlord's funds and protected from creditors;45[bookmark: _ednref45] 

	Transfer a security deposit to a new owner; or

	Return the security deposit or balance that you have a right to within 30 days of the end of your tenancy.46[bookmark: _ednref46] 



d. Where to file

Most security deposit cases can be filed as a Small Claims case. Housing Courts, District Courts, and the Boston Municipal Court all have Small Claims sessions.

The Massachusetts Court website has lots of information about Small Claims and forms in multiple languages that you can use online.

Also, the Massachusetts Trial Court Law Libraries website has detailed information about Small Claims laws in Massachusetts online.

If you win a Small Claims case, the landlord can appeal. Most landlords do not appeal. To appeal, the landlord has to give the court a “bond” to start the appeal. The amount of the bond is 3 times the security deposit.47[bookmark: _ednref47]  This law is to keep the landlord from using the court to tie up your security deposit in a lengthy lawsuit.



Why Is There a Security Deposit Law

[bookmark: securitydepositlaw] 

In 1975, Massachusetts Public Interest Research Group (MassPIRG) proved that landlords were keeping tenants’ deposits illegally, forcing tenants to sue to get them back. If a tenant sued and won, she could recover the amount of the deposit and court fees, but nothing more. For most tenants, it was not worth the cost and effort of suing. Dishonest landlords knew this and had no reason to obey the law. The worst punishment they could face was to be ordered to pay the deposit they should have paid in the first place.

Because of this research, the state legislature made the security deposit law stronger. Now, landlords who refuse to refund tenants the deposit money within 30 days, if there is no damage, may have to pay 3 times the amount. MassPIRG is a non-profit agency.




Endnotes



31[bookmark: _edn31] . G.L. c. 186, §15B(4)(iii), last sentence “No deduction may be made from the security deposit for any purpose other than those set forth in this section.”

32[bookmark: _edn32] . G.L. c. 186, §15B(4)(ii). Also, under G.L. c. 186, §15B(4)(i) and G.L. c. 186, §22(i) G.L. c. 186, §22(i), after a tenancy is terminated, a landlord who is in compliance with the water submeter law may deduct the final unpaid water charges from the tenant’s security deposit for a billing period for which the landlord has not yet been billed.

33[bookmark: _edn33] . G.L. c. 186, §15B(4)(iii).

34[bookmark: _edn34] . G.L. c. 186, §15B(4)(iii).

35[bookmark: _edn35] . G.L. c. 186, § 15B(2)(d)

36[bookmark: _edn36] . G.L. c. 186, §15B(7). The tenant is entitled to this treble damage remedy whenever the landlord fails to comply strictly with the terms of the statute. The penalty is not discretionary. The tenant does not need to prove that the landlord acted in bad faith or that the tenant lost money because of the landlord's actions. Mellor v. Berman, 390 Mass. 275, 283 (1983).

37[bookmark: _edn37] . G.L. c. 186, §15B(4); (6)(e).

38[bookmark: _edn38] . G.L. c. 186, §15B(4). Rendall v. Tarvezian, 1984 Mass. App. Div. 13 (N. Dist.), the only reported case on this subject, says that this language means what it says even if you and the landlord agree to an early termination of the lease. However, in that case, the landlord actually did not consent to early termination.

39[bookmark: _edn39] . G.L. c. 186, §15B(6).

40[bookmark: _edn40] . G.L. c. 186, §15B(6)(e), (7). In those cases where the landlord's conduct entitles you to get the deposit back while you are still living on the premises, but the landlord refuses to return it after demand, the security deposit law is ambiguous regarding treble damages, but the Appeals Court has interpreted the statute to require such a remedy. Castenholz v. Caira, 21 Mass. App. Ct. 758, 764 (1986); Young v. Patukonis, 24 Mass. App. Ct. 907, 909 (1987) (rescript). Castenholz further holds that filing a lawsuit is itself considered a "demand," so that a landlord who is properly sued for the return of the deposit and does not immediately tender it thereby becomes liable for treble damages. Castenholz, 21 Mass. App. Ct. at 764. Also, if the landlord is subject to the Consumer Protection Act, G.L. c. 93A, recourse can be had to its treble damage provisions. 940 C.M.R. §3.17(4)(a),(b),(e), and (k) See McGrath v. Mishara, 386 Mass. 74, 82-87 (1982), regarding the interplay between security deposit statute and Chapter 93A claims. Chapter 93A requires a demand 30 days before filing suit, except where the tenant's claim is asserted by way of counterclaim against the landlord.

41[bookmark: _edn41] . G.L. c. 186, § 15B(6)(e) and (7).

42[bookmark: _edn42] . G.L. c. 186, § 15B(6)(a)(e) and (7).

43[bookmark: _edn43] . G.L. c. 186, §15B(6)(b). This language does not prohibit the landlord from filing a separate lawsuit against the tenant to recover the damages. Jinwala v. Bizzaro, 24 Mass. App. Ct. 1, 7 (1987). A landlord cannot condition her return of part of the deposit on your agreement to release her from paying the balance. In Goes v. Feldman, 8 Mass. App. 84 (1979), a case decided under the Consumer Protection Act, a trustee who tried to retain $125 by using a restrictive endorsement on a check was held liable for three times the entire deposit, plus costs and attorney's fees — a total of $3,187.80.

44[bookmark: _edn44] . G.L. c. 186, §15B(4)(iii).

45[bookmark: _edn45] . G.L. c. 186, §15B(1)(e), (3)(a). The tenant is entitled to an award by the court of treble damage remedy whenever the landlord fails to comply strictly with the terms of the statute. The penalty is not discretionary. The tenant does not need to prove that the landlord acted in bad faith or that the tenant lost money because of the landlord's actions. Mellor v. Berman, 390 Mass. 275, 279 and 283 (1983).

46[bookmark: _edn46] . G.L. c. 186, §15B(6)(e) and (7).

47[bookmark: _edn47] . G.L. c. 218, § 23. The constitutionality of this statute was upheld in Hampshire Village Assocs. v. District Court of Hampshire, 381 Mass. 148, 153 (1980), cert. denied sub. nom. Ruhlander v. District Court of Hampshire, 449 U.S. 1062 (1980).


New Owners

You should not lose your security deposit or last month's rent payment if the property is sold or foreclosed or if a new management company takes over.

Your landlord should forward your security deposit and last month’s rent to the new owner. But keep track of who the new owner is. If your landlord loses the property to foreclosure, the bank may be the new owner, or a new owner may buy the property.

The new landlord has 45 days to send you a notice about your security deposit, last month’s rent, and interest owed.

If the new landlord does not send you this notice by the deadline, the old landlord must return your deposit, plus interest.48[bookmark: _ednref48] 

If 45 days pass and you have not heard from the new landlord, write to the old landlord to demand she return your money, plus interest.49[bookmark: _ednref49]  See Security Deposit Demand Letter for Tenants Moving Out (Form 6). If the old landlord does not return your money, you can sue her for 3 times the amount she owes you.50[bookmark: _ednref50] 

If the new landlord asks you to pay another security deposit or last month’s rent – Say, “No!”

Then send a letter to the new owner that says:


	You already paid the previous landlord, and

	The landlord was supposed to transfer all security deposits, payments for last month’s rent, and interest to the new owner.



Under the law, a tenant cannot be made to pay a new or additional security deposit or last month's rent payment because someone else has taken over the building.51[bookmark: _ednref51]  In most cases, the new owner is responsible for your security deposit, last month’s rent, and interest, even if she never received it from the old landlord.52[bookmark: _ednref52] 

When you move out, the new owner must pay you. Or she can let you live rent-free for the time that represents the money she owes you.53[bookmark: _ednref53] 

If your old landlord lost the property to foreclosure and the new owner does not return the money you are owed, you may have to go to court to get it back. See Foreclosures.


For more information about security deposits and foreclosures, see Chapter 18: Tenants and Foreclosure – How to Get Your Security Deposit Back After Foreclosure.
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48[bookmark: _edn48] . G.L. c. 186, §15B(5), (7A).

49[bookmark: _edn49] . G.L. c. 186, §15B(6)(d).

50[bookmark: _edn50] . G.L. c. 186, §15B(6)(d) and (7). See Castenholz v. Caira, 21 Mass. App. Ct. 758, 764 (1986).

51[bookmark: _edn51] . G.L. c. 186, §15B(1)(d). See Mall Apartments Realty Trust v. Hilda Hernandez, Hampden Housing Court, 91-SC-1865, p. 3 (March 16, 1992), where the court found that security deposit law did not insulate purchaser at foreclosure sale from liability for deposits. See also Cruz v. Cabrera, Northeast Housing Court, 92-SC-00074, p. 4 (Sept. 25, 1992), where court found buyer at foreclosure sale liable to tenants for the return of security deposit and awarded tenant treble damages, plus court costs (credited against unpaid rent).

52[bookmark: _edn52] . Government agencies that take over properties for back taxes may not be responsible for the amount of the security deposit. Some banks may not be responsible while in the process of foreclosing, but may become responsible if they transfer title to themselves. G.L. c. 186, § 15B(5).

53[bookmark: _edn53] . G.L. c. 186, §15B(5) (last paragraph), (7A) (last paragraph). In Vinton v. Demetrion, 19 Mass. App. Ct. 948, 949 (1985) (rescript), the court affirmed that the new landlords could be liable to the tenants for damages even though they took ownership of the property shortly after the tenants had been evicted. The decision does not address their liability for treble damages claimed by the plaintiffs.


Subsidized Housing

If you live in privately owned housing that is subsidized by a state or federal housing program, the landlord must follow the security deposit law. See Your Landlord's Responsibilities. But what the landlord can ask for depends on the type of subsidy you have.

1. Section 8 Housing Voucher

If you have a Section 8 voucher under the Housing Choice Voucher Program or the Project-Based Voucher program, your landlord may charge you a security deposit that is up to one full month’s rent54[bookmark: _ednref54] . A full month is your share of the rent plus the amount the housing agency pays the landlord. If a full month’s rent is $1,000, a landlord could charge your $1,000 for a security deposit.

A landlord may also charge you last month’s rent in advance, but you would have to pay only your share of the rent. For example if the rent is $1,000 and your share is $300, a landlord can charge you only $300 for last month’s rent.55[bookmark: _ednref55]  The housing agency will pay its share of the last month’s rent the last month you are there. It will not pay it in advance.

If your share of the rent increases during your tenancy, the landlord may ask for the amount of the increase to add to the last month’s rent that she is holding.56[bookmark: _ednref56] 

When you move out, the landlord must return your security deposit if there is no damage or unpaid rent. If there is property damage that you, a household member, or a guest caused or unpaid rent this may prevent you from getting back your security deposit. You could also lose your voucher. For example:


	If a landlord claims that you have committed a serious or repeated lease violation, which could be property damage, a housing agency could try to end or “terminate” your Section 8 voucher or it could refuse to issue you another voucher so that you can move57[bookmark: _ednref57] ;

	If the housing agency that pays your voucher asks you to fix damage that you, a household member, or a guest caused within a set period of time, and if you don’t, the housing agency could try to end or “terminate” your Section 8 voucher.58[bookmark: _ednref58] 



The best way to protect your security deposit and your voucher is to:


	Take steps listed in How Do I Protect My Security Deposit Before I Move Out.

	Immediately tell the housing agency and the landlord that you have moved out if it is before your lease is over so that the housing agency will know to make the last payment.

	If you are at risk of losing your Section 8 voucher because of damage or unpaid rent, you have a right to a hearing.59[bookmark: _ednref59]  Try to get help from a local community organization or legal services.60[bookmark: _ednref60] 



2. Section 8 Multifamily Housing (No Voucher)

If you have "project-based" Section 8 assistance in privately owned multifamily housing (which is not a voucher), how much a landlord can charge for a security deposits can vary slightly depending upon the program. The best thing to do is to look at the lease.


	Some programs provide that the landlord can charge you whichever is greater: either $50 or your share of the rent plus utilities, which is called the “Total Tenant Payment.”61[bookmark: _ednref61] 

Example

If the monthly contract rent is $1,000 with all utilities included and your share or “Total Tenant Payment” is $300, a landlord could charge you no more than $300 for a security deposit. If, on the other hand, your monthly rent share is $25, the landlord could charge you $50.





	Other programs provide that the landlord can charge you your share of the “Total Tenant Payment.” They do not have a minimum $50.62[bookmark: _ednref62] 



The federal Section 8 housing programs have no rules about last month’s rent. But it is unlikely that a multifamily owner will require a last month’s rent.

3. Massachusetts Rental Housing Assistance

If you have a voucher funded by the Massachusetts Rental Voucher Program (MRVP) or the Alternative Housing Voucher Program a landlord may charge you a security deposit that is up to one full month’s rent. A full month is your share of the rent plus the amount the housing agency pays the landlord. This should be stated in the lease.

4. Public Housing

For federal public housing, the housing authority is allowed to charge a security deposit that is up to one full month’s rent.63[bookmark: _ednref63]  There is no requirement that a housing authority charge a security deposit in state public housing, unless you ask to have a pet.64[bookmark: _ednref64] 

There are no regulations about last month’s rent in either state or federal public housing.


Endnotes



54[bookmark: _edn54] . 24 C.F.R. §982.313 (Housing Choice Voucher Program; 24 C.F.R. §983.258 (Project-Based Voucher).

55[bookmark: _edn55] . For the Housing Choice Voucher Program and Project-Based Voucher programs, there are no HUD regulations on last month’s rent.

56[bookmark: _edn56] . Previously, HUD regulations specifically did not permit charging last month’s rent for the Section 8 program, since the housing agency would reimburse the owner for any vacancy loss if the tenant moved out without prior notice. Attorney General v. Brown, 400 Mass. 826 (1987) (issue of whether landlord unlawfully discriminated against Section 8 subsidy holders because of policy of not accepting tenants where last month’s rent could not be collected). These regulations were changed in 1995. If an owner insisted that a Section 8 tenant pay full contract rent as a last month's rent, this would likely be in violation of G.L. c. 151B, §4(10).

57[bookmark: _edn57] . See 24 C.F.R. §982.551(e) (family obligation not to commit any serious or repeated violation of lease) and 24 C.R.F. §982.552(c)(1)(i) (housing agency right to terminate assistance or deny voucher for breach of family obligations).

58[bookmark: _edn58] . See 24 C.F.R. §982.404(b) (tenant maintenance obligations), 24 C.F.R. §982.551(c) (family obligation to comply with tenant Housing Quality Standards requirements), and 24 C.F.R. §982.552(c)(1)(i) (right to terminate assistance for failure to comply with family obligations); Carter v. Lynn Hous. Auth., 450 Mass. 626 (2008) (housing authority Section 8 termination where owner pursued waste claim against tenant)

59[bookmark: _edn59] . Carter v. Lynn Hous. Auth., 450 Mass. 626, 634 (2008).

60[bookmark: _edn60] . Prior to 1995, owners could pursue claims against the housing agency for a certain amount of vacancy loss, property damage, or unpaid rent if the tenant didn’t handle these matters properly. Back then, tenants would want to make sure to contest these claims since it would affect what they had to pay back the housing agency. HUD, however, eliminated these provisions. In some cases, tenants still have repayment agreements with housing agencies for these claims, and a Section 8 voucher participant can face termination, or be denied future assistance, if she fails to comply with such an agreement. See 24 C.F.R. §982.552(c)(v-vii).

61[bookmark: _edn61] . 24 C.F.R. 880.608 (Section 8 new construction program); 24 C.F.R. §881.601 (Section 8 substantial rehabilitation); 24 C.F.R. §882.414 (Section 8 moderate rehabilitation program); 24 C.F.R. §886.315 (Section 8 property disposition); 24 C.F.R.§§891.435, 891.635; and 891.775 (Section 202 and Section 811 supportive housing programs). For a general discussion, see; HUD Multifamily Occupancy Handbook 4350.3, Chapter 6, §2, and in particular Figure 6-7, which describes what can be charged for each program.

62[bookmark: _edn62] . See 24 C.F.R. §883.701 (state housing agency set-aside); 24 C.F.R. §884.115 (Section 8 state set aside for Section 515 rural housing); 24 C.F.R. §886.116 (Section 8 additional assistance or loan management set-aside). For a general discussion, see; HUD Multifamily Occupancy Handbook 4350.3, Chapter 6, §2, and in particular Figure 6-7, which describes what can be charged for each program.

63[bookmark: _edn63] . 24 (no bold) C.F.R. §966.4(b)(5). Check the housing authority’s Admissions and Occupancy Plan and its yearly federal Public Housing Authority Plan.

64[bookmark: _edn64] . 760 C.M.R. §6.07(2).


Help with Deposits

1. Residential Assistance for Families in Transition (RAFT)

RAFT is a government program that helps low-income families avoid homelessness. RAFT can be used to pay for security deposit, first and last month’s rent, bank rent, or utility bills. You must have children living with you or have a disability. The most you can get from the program is $4,000 in a 12-month period. You can apply for RAFT funds are your regional Housing Education Center.

2. HomeBase

HomeBase is a program that offers a fixed amount to homeless families with children and pregnant women who are eligible for the state’s Emergency Assistance (EA) program. The purpose of HomeBASE is to prevent homelessness or to help people moving out of an EA shelter. HomeBASE can be used for a variety of purposes including paying a security deposit, and first and last month’s rent. Families moving into subsidized housing can use HomeBASE for first month, last month rent, and security deposit.65[bookmark: _ednref65] 

3. Private Programs

Some towns have private funds to help people in their towns who have low incomes. Ask at your local church or town hall. You may be able to get some help from the Red Cross or the Salvation Army.
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65[bookmark: _edn65] . 760 C.M.R. 65.04(3)(f)(2)(a).
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  What Kind of Tenancy Do You Have - Pullout

Different Kinds of Tenancies


To figure out your rights you need to know the kind of tenancy you have.

Tenant at Will

If your agreement with your landlord is a month-to-month tenancy, you are a tenant at will. Your agreement can be written or spoken. Most tenants are tenants at will.

Tenant with Lease

If your lease is for a specific time period, that is, it has an end date, you are a tenant with a lease. Usually leases last 1 year. Make sure you know if you have to renew your lease or if it renews automatically from year-to-year.

Tenant at Sufferance

If your tenancy ends, but you are still in your apartment you are a tenant at sufferance. Your tenancy ends when your lease ends or your landlord sends you a Notice to Quit . The biggest difference between a tenant at sufferance and other tenants is that a landlord does not need to give you a Notice to Quit . But you must receive court papers. Your landlord must go to court to evict you. They can only move you out with a court’s permission.

Tenant in a Rooming House

If you rent a single room that is not an apartment and at least 4 other people who are not related to the landlord rent room there, you are a tenant in a rooming house. Your rights depend on how long you live there. For more see Chapter 15: Rooming Houses.

Tenants in Public and Subsidized Housing

If you are a tenant in public or subsidized housing you have special protections against rent increases and eviction. There are many different government housing programs. To figure out the type of housing you have see Housing Programs in MassachusettsonMasslegalhelp.org.

Mobile Homes

If you live in mobile home or a manufactured home, you have special protections. For more see Chapter 16: Mobile Homes - Pullout.

Tenant in Transitional Housing

If you are in a program that provides temporary housing and services while you look for permanent housing, you are a tenant in transitional housing. Just like any other landlord, a transitional housing facility will usually have to use the court’s eviction process to evict you.


All Tenants Have Rights

All tenants in Massachusetts – even tenants who overstay their rental agreement – have legal rights. These include the right to:


	A safe, decent place to live with heating, hot water, and electricity.

	Ask the landlord to repair things that do not work or fix any unhealthy conditions.

	Privacy. The landlord is only allowed to enter your apartment if you give them permission, if it is an emergency, or if they have a court order. Even if repairs are needed, they must notify you first.

	Stay in your apartment until you move or a judge orders you to move out.

	Refuse to pay illegal fees.

	Take your landlord to court if they do something illegal.



You may have other rights. Your other rights depend on the kind of tenancy or lease you have and the kind of housing you rent.



Protect Yourself


	Ask the landlord to repair things that do not work or fix any unhealthy conditions. You have a right to a decent place to live.

	If a landlord refuses to make repairs, you can ask a Board or Health or a court to order the landlord to make repairs.

	You have the right to live in your apartment until you decide to move out or a judge orders you to move out. The only legal way your landlord can make you move out is to file an eviction case in court.






Introduction

If you are a tenant in Massachusetts you have the right to a decent apartment. Under the law, landlords must keep the property they rent in good condition. See Chapter 8: Getting Repairs Made for more about housing conditions.

You also have the right to live in your apartment until you decide to move out or a judge orders you to move out. The only legal way your landlord can make you move out is to file an eviction case (also called "summary process" and take you to court. See Chapter 12: Evictions for more information about this process.

Your other rights and responsibilities depend on:


	The kind of tenancy you have, and

	The kind of housing you rent.



This chapter helps you figure out the tenancy you have. Other chapters explain your rights.


What Kinds of Tenancies Are There

In Massachusetts, there are several kinds of tenancies. You can be a:


	Tenant with Written Lease

	Tenant at Will

	Tenant at Sufferance

	Tenant by Regulation

	Other Kinds of Non-Traditional Housing




	Tenant with Written Lease

	You and your landlord have a written agreement, a lease that states your rent and the length of your tenancy. Usually a lease is for 1 year. But it may be shorter or longer.

	Tenant at Will

	There is no agreed upon date for you to move out, so you have a month-to-month tenancy. Either party may end the tenancy at any time after giving the required notice. Your agreement with your landlord may be written or oral. See Who is a Tenant at Willin this chapter.

	Tenant at Sufferance

	Your tenancy has ended because either your lease ended or the landlord has sent you a notice to quit terminating your tenancy. Your landlord has not agreed to it, but you are staying in your apartment anyway.

	Tenant by Regulation

	You rent a mobile home or you are a tenant in public or subsidized housing. You have more protections than tenants who have a private landlord. For more information about your rights in mobile homes See Chapter 16: Mobile Homes. For more about public housing see Public HousingonMasslegalhelp.org.

	Other Kinds of Non-Traditional Housing

	If you are in a program that provides temporary housing and services while you look for permanent housing, you may have rights similar to a tenant. For example, you may have the right to challenge an eviction in court. This depends upon the type of program.




Tenants with Leases

A lease is a written agreement between a landlord and a tenant. It states the amount of the rent and the length of your tenancy. If you sign a one year lease for an apartment with rent of $950 a month, you agree to pay the landlord $950 every month for one year. During this year, the landlord cannot raise the rent. Nor can she evict you just because she may want you to move out. During this year, the landlord can evict you only if you have not paid your rent or if you don't follow the terms of your lease. For example, if the lease says you cannot have pets and you get a dog without your landlord's permission.

1. Is My Lease Legal

Your landlord cannot force you to follow the terms of the lease if the lease is not legal. See Chapter 1: Before you Move In - Is Your Lease Legal.

If your lease is legal, it may have clauses that are not legal. Your landlord cannot force you to follow any illegal lease clauses, see Chapter 1: Before you Move In - Are There Illegal Clauses.

2. How Long Is my Lease Valid

Most leases are for a fixed period of time—for example, 1 year. You need to know if your lease is "self extending" or you have an option to renew. Usually, you can figure this out by reading the first 10 or 15 lines of the lease.

a. Self extending Leases

You have a self extending lease if your lease says something like:

. . . this lease will continue in full force and effect after the above term from year to year until either the Lessor (landlord) or the Lessee (tenant), on or before the first day of the month in any year, gives to the other written notice of intention to terminate this lease. . . .



This means, you or your landlord must give the other written notice if you want to terminate the tenancy. If neither you nor your landlord gives the other notice, your lease continues or "extends" automatically for another year. If the original lease was not 1 year, it extends for the same amount of time as the original lease.

If you have a self extending lease, the terms of your original lease stay the same. You can only change them if you and your landlord agree and write it on the lease. If you want to leave, pay attention to when the lease says you must give your landlord notice. Usually, leases say you must give your landlord notice at least 1 month before the lease ends.

b. Option to Renew

You have an option to renew if your lease says something like:

. . . the tenant's option to renew must be exercised in writing and must be received by the landlord no less than __ days before the expiration of this lease. . . .



This means:


	If you want to stay, you must give your landlord written notice by the date specified in the lease.

	If you plan to leave at the end of the lease, you do not have to give a landlord notice.



Read your lease to figure out when you must give your landlord notice that you want to renew the lease. Write this on your calendar so you remember to do this.

If you want to stay for another lease term, you may have to enter into a new lease or sign the existing lease again.1[bookmark: _ednref1]  The new lease can have the same terms as the old lease. Or you or your landlord can change certain terms. For example, your landlord may want to increase the rent. See Chapter 5: Rent.

If you have an option to renew and you do not give your landlord notice in time and then you decide to stay, you will become:


	a tenant at will if your landlord agrees to your staying, or

	a tenant at sufferance if your landlord tells you to leave.




Endnotes



1[bookmark: _edn1] . Lebel v. Backman, 342 Mass. 759, 763 (1961) (holding that mere notice to renew or extend may be sufficient to extend or renew absent a new instrument); Scirpo v. McMillan, 355 Mass. 657, 659 (1969) Note that the use of the word "renew" is not sufficient to imply renewal if the circumstances showed that the party contemplated an extension. Gibbs Realty & Investment Corp. v. Carvel Stores Realty Corp., 351 Mass. 684, 686 (1967).


Tenants at Will

If you do not have a lease, but you do have your landlord's permission to live in your apartment, you are a tenant at will. This is the most common kind of tenancy. It is also called a "month to month tenancy" because landlords usually require tenants to pay rent once a month, in advance.

As a tenant at will, you have the right to "lawful and exclusive possession" of the place you rent. This means your landlord can only come into your apartment with your permission. If she does not get your permission, she is trespassing.2[bookmark: _ednref2]  Many landlords think they can enter an apartment whenever they want because they own the property. Your landlord is allowed to enter your apartment only in certain situations. For more information about when a landlord can enter your apartment, see Chapter 8: Getting Repairs Made: Landlord's Right to Enter Your Home. 

You are a tenant at will if:


	You have an oral agreement to rent;3[bookmark: _ednref3] 

	You have a written agreement with your landlord that says you have a month to month tenancy or it does not say when your tenancy ends. If you have a written agreement for a fixed term or it gives the date your tenancy ends, it is a lease.

	Your written lease has ended or "expired," you have not signed a new lease, and your landlord continues to accept rent at the beginning of the month without objecting or writing on your rent check "for use and occupancy only";

	Your landlord sends you a valid notice to quit that says it terminates your tenancy and then later decides to allow you to stay on without a new lease;

	You have a written agreement with your landlord that says that it’s a lease but does not state the date on which your tenancy ends or the amount of the rent -This is not a lease but rather a tenancy at will agreement.4[bookmark: _ednref4]  See Chapter 1: Before You Move In - Is My Lease Legal. 

	You have lived in a rooming house for more than three consecutive months. For more about your rights as a rooming house tenant see Chapter 15: Rooming Houses.

	Your written lease is not subsidized under state or federal law and the landlord lost the building in foreclosure on or after November 29, 2007.5[bookmark: _ednref5]  Note: A Section 8 voucher is subsidized.




Endnotes



2[bookmark: _edn2] . Dickinson v. Goodspeed, 62 Mass. 119, 120-21 (1851).

3[bookmark: _edn3] . G.L. c. 183, §3. . "An estate or interest in land created without an instrument in writing signed by the grantor or by his attorney shall have the force and effect of an estate at will only. . . ."

4[bookmark: _edn4] . Murray v. Cherrington, 99 Mass. 229, 230-31 (1868); Berman v. Shaheen, 273 Mass. 343, 344 (1930); Marchesi v. Brabant, 338 Mass. 790, 790 (1959) (holding that a memorandum without date of commencement or termination of occupancy was not a lease.

5[bookmark: _edn5] . G.L. c. 186, §13. If the tenant has a written lease subsidized under state or federal law (for example, via a Section 8 voucher), a foreclosure does not affect the lease or the terms of the tenancy. G.L. c. 186, §13A; Federal Home Loan Mortgage Corp. v. Hobbs, Boston Housing Court, 95-SP-04475 (Winik, J., Dec. 18, 1995).


Tenants at Sufferance


If you do not have your landlord's permission to stay in your apartment after your lease or agreement ends or after your landlord terminates your tenancy by sending you a notice to quit, you are a tenant at sufferance.6[bookmark: _ednref6] 

You are a tenant at sufferance if:


	Your written lease expires and the landlord wants you to leave.7[bookmark: _ednref7]  Your lease will expire if you do not renew it for another term or it is not self-extending. See How Long is My Lease Valid.



	You have a lease and your landlord sends you a valid notice to quit that terminates your tenancy for not paying your rent or otherwise breaking your lease;

	You were a tenant at will and your landlord sends you a valid 14 day notice to quit for non payment of rent8[bookmark: _ednref8]  or a 30-day notice to quit for any other reason; or

	You are a subtenant and you are living in the apartment after the original tenant's lease or tenancy ended.9[bookmark: _ednref9] 



To figure out if a notice to quit is valid, see Chapter 12: Evictions - Receiving Proper Notice. 


Like other tenants, tenants at sufferance:


	Have a right to a decent place to live,

	Can ask a Board or Health or a court to order the landlord to make repairs,

	Have the right to "lawful and exclusive possession,” which means a landlord can only come into your apartment with your permission (unless it’s an emergency or there is a court order),

	Have the right to live there until a judge orders you to move, and

	Have the right to sue their landlord for negligence.10[bookmark: _ednref10] 



The biggest difference between a tenant at sufferance and other tenants is that if you are a tenant at sufferance a landlord does not have to give you a "notice to quit" to start the eviction process. She does not need to tell you ahead of time that she is going to ask the court to evict you.11[bookmark: _ednref11] 

This does not mean that a landlord can come into your apartment and physically move you out. If you are a tenant at sufferance, a landlord must still go to court and ask the court for permission to evict you.

Even though the landlord does not have to send you a notice to quit before asking the court for permission to evict you, if she goes to court, she must send you notice of the eviction hearing. You must get a Summons and Complaint. If you receive a court summons, do not ignore it. Talk to a lawyer as soon as possible, and see Chapter 12: Evictions. You have a right to defend yourself in court and try to prevent the eviction or postpone it so you have time to move.

Can a Tenant at Sufferance Become a Tenant at Will

A tenancy at sufferance can easily be converted back into a tenancy at will. You and your landlord only need to agree to the arrangement. You can agree in writing, orally, or by your landlord's accepting rent without "reserving her rights." For example, if you pay rent at the beginning of the month and your landlord accepts it and does not say she reserves her right to have you leave the apartment, you become a tenant at will. If she wants to keep you as a tenant at sufferance, she must reserve her rights and should give you a receipt for rent paid stating "for use and occupancy only." If a landlord does not do this, you may become a tenant at will.12[bookmark: _ednref12] 


Endnotes



6[bookmark: _edn6] . Staples v. Collins, 321 Mass. 449 (1947). A tenant at sufferance is not a trespasser. See G.L. c. 266, §120.


7[bookmark: _edn7] . Ames v. Beal, 284 Mass. 56, 59 (1933).

8[bookmark: _edn8] . G.L. c. 186, §12. Any tenant who has not received a 14-day notice to quit in the preceding 12 months may avoid becoming a tenant at sufferance by paying the rent due within 10 days of receiving the notice

9[bookmark: _edn9] . Evans v. Reed, 71 Mass. (5 Gray) 308, 309 (1855). Note: A tenancy at sufferance can also result from the termination of the original tenancy by operation of law for example, by the death of the original leaseholder or owner. See G.L. c. 186, §13.

10[bookmark: _edn10] . Traditionally, tenants at sufferance were hardly more than trespassers, Benton v. Williams, 202 Mass. 189, 192 (1909). In recent years, tenants at sufferance have gained most of the rights of tenants at will, such as the right to enforce the state Sanitary Code, Brown v. Guerrier, 390 Mass. 631, 633 (1983), and the right to sue the landlord for negligence, King v. G & M Realty Corp., 373 Mass. 658, 664 (1977). For an excellent summary of the traditional view of tenants at sufferance, see The Tenancy at Sufferance in Massachusetts, 44 Boston University Law Review 213 (1964).

11[bookmark: _edn11] . G.L. c. 184, §18; G.L. c. 186, §14; G.L. c. 186, §15F; and G.L. c. 266, §120. At one time, a landlord could evict a tenant without going to court, if she could do so without breaching the peace. This is no longer the law and your landlord must have a proper court order to evict you.

12[bookmark: _edn12] . Jones v. Webb, 320 Mass. 702, 706 (1947).


Tenancy by Regulation

If you are a tenant in a mobile home or public or subsidized housing, you are a tenant by regulation.13[bookmark: _ednref13]  You may have more protections as a tenant.

If you live in a mobile home, see Chapter 16: Mobile Homes. 

If you live in public or subsidized housing, go to:


	Public Housing

	Housing Programs in Massachusetts




Endnotes



13[bookmark: _edn13] . Spence v. O'Brien, 15 Mass. App. Ct. 489, 496 (1983).


Other Types of Non-Traditional Housing

If you are in a program that provides you with temporary housing and services while you look for permanent housing, you may have some rights similar to a tenant. For example, Massachusetts courts have established that people with certain government housing subsidies who live in transitional housing that also provide various services to assist people with securing permanent housing have the right to protection from unfair evictions. Just like any landlord, a landlord of such a transitional housing facility must use the court's eviction process to evict a tenant.14[bookmark: _ednref14] 

 

However, people that live in other types of transitional housing, such as those who reside in Emergency Assistance shelters are not entitled to defend an eviction in court. For more information about your rights if you are in an Emergency Assistance shelter go to: homelessnessonMasslegalhelp.org.

For more information about your rights if you live in a rooming house or Department of Mental Health Residential Housing, go to Chapter 15: Rooming Houses.


Endnotes



14[bookmark: _edn14] . Serreze v. YWCA of Western Mass., 30 Mass. App. Ct. 639, 643 (1991). (Someone who occupies premises under the Chapter 707 residential services program, 760 C.M.R. §38, should be considered a tenant and can be evicted only through summary process. The court further found that the occupant was a tenant and not a licensee.) Marvin Carr v. Friends of Homeless, Hampden Housing Court, 89-LE-3492-S (Abrashkin, J., April 3, 1990).
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  Rent - Pullout

How Much Can a Landlord Charge


In Massachusetts, landlords of private, unsubsidized housing can ask for as much rent as they want. They do not have to adjust the rent to an amount you can afford.



Protect Yourself - Keep Rent Receipts!

If your landlord disagrees about your rent payment, you will need proof that you paid. Keep good records:


	Get a receipt every time you pay rent. Make sure the receipt shows the month and year the rent is for. Never pay rent in cash unless you can get a receipt. See Rent Receipt (Form 2).

	Pay your rent with a check or money order. Write the month and year the rent is for. Make a copy or take a photo of the check or money order with the receipt stub attached.

	Save all rent receipts, cancelled checks, and copies and photos of money orders with their receipt stubs in a special folder or envelope.

	If you have roommates, each roommate should pay their part of the rent directly to the landlord and keep proof of their payment. Each tenant needs proof that they paid rent to the landlord and not to another roommate.






Illegal Late Fees

You only have to pay a fee for late rent if you have a written lease that says you do. Even then, your landlord cannot collect the late fee until 30 days after the rent was due


Stopping a Nonpayment Eviction

If your landlord sends you a 14-day notice to quit for nonpayment, you may be able to pay what you owe and stop a court case. This is called “curing” the nonpayment. But you must pay all rent owed by a certain date. Get receipts to show you cured.

If You Do Not Have a Lease

You can stop the eviction if you pay all rent due within 10 days of getting the notice to quit, and this is the only notice to quit for nonpayment you got in the last 12 months.

If You Have a Lease

You can stop the eviction even if you received another notice to quit for nonpayment in the last 12 months. There are 2 ways to stop the eviction:


	Pay the landlord all the rent you owe within 10 days of getting the 14-day notice to quit, or

	If your landlord already started a court case, pay the landlord all the rent you owe and the landlord's court costs on or before the “answer date” on the court Summons and Complaint.



Delay in Government Assistance

If your rent is late because your benefit check or rent payment from a government agency is late, the judge has to give you at least 7 more days before hearing your eviction case. This is called a “continuance.” If you pay all the rent you owe plus interest and court costs before the “continued” court date, the judge must dismiss the case.


Rent Disagreements

If your landlord disagrees about how much you owe, pay what you know is owed and write on the check or money order: “Cashing this check means you agree this amount is full payment of rent owed to date, including for [date]."

If your landlord cashes your check and does not “reserve her rights,” she agrees you are up to date with your rent. A landlord may reserve her rights on the check, in the notice to quit, in a lease or other documents


Illegal Rent Increases

Your landlord must not raise your rent if:


	You do not agree to the rent increase.

	You have a written rental agreement that has not ended. Usually, rent cannot be raised during the lease period.

	You have a Section 8 voucher, and the housing agency has not approved the increase, or you did not agree to accept an approved rent increase.

	The increase is to get back at you for doing something like reporting bad conditions or joining a tenant organization. This is called “retaliation.”

	You did not get proper advance notice.




Proper Notice of Rent Increase

Your landlord can only raise the rent if they give you proper notice. A new landlord must accept your old rent until the new landlord gives you proper notice.

Proper notice says your current tenancy is ending and offers you a new tenancy at a higher rent. The notice can be 1 document or 2 separate documents.


	If you have a lease, your landlord must give you notice that ends your tenancy before the lease renews or extends. This is a “notice to quit.” If your lease has no special instructions about notices, your landlord does not have to give you a separate notice to quit. Your lease tells you when your tenancy ends.

	If you not do have a lease, a landlord must give you at least 30 days’ advance written notice to end your tenancy.




Facing a Rent Increase

You have several options. You can:

Organize and negotiate. Join a tenant group and negotiate a fair rent with other tenants. Retaliation for organizing is illegal.

Pay the increase and stay. Make sure you can afford the increase. Ask for a long lease to protect yourself from future increases.

Refuse the increase and move. If you pay your current rent until you move, the landlord cannot evict for nonpayment


Introduction

This chapter describes common problems for tenants that involve rent and rent increases in private housing. It also explains tenants’ rights and ways to deal with these problems.


What Is Rent

Rent is the amount you agree to pay in exchange for your landlord’s promise to provide a safe and decent place for you to live.1[bookmark: _ednref1]  Whatever amount you and your landlord agree on is the rent for an apartment that is in good condition.2[bookmark: _ednref2] 

The law defines what is safe and decent in the state codes, including the State Sanitary Code 3[bookmark: _ednref3] . You and a landlord cannot bargain the Sanitary Code away.4[bookmark: _ednref4]  This means it is illegal for a landlord to say that your rent is already “discounted” or “below market” because of unsafe or unrepaired conditions in your apartment.5[bookmark: _ednref5]  Your landlord is legally responsible for keeping your apartment in good condition.6[bookmark: _ednref6]  This is true for all tenants. For more see Chapter 8: Getting Repairs Made - Your Right to a Decent Place to Live and the Housing Code Checklist (Booklet 2).

[bookmark: howmuch] 

1. How Much Rent Can a Landlord Charge

Most landlords can demand whatever rent the private market will allow, not what you can afford.7[bookmark: _ednref7]  There is currently no legal limit to the amount of rent a landlord can charge in the private unsubsidized housing market in Massachusetts.8[bookmark: _ednref8] 

In private subsidized housing, public housing, or in a mobile home park covered by a local rent control law, the rent a landlord can charge is controlled, and there are procedures for increasing the amount. For more about:

See the booklet Rent in Public Housing at www.MassLegalHelp.org/housing/tenants-rights-in-public-housing

See Housing Programs in Legal Tactics: Finding Public & Subsidized Housing at www.MassLegalHelp.org/housing/finding-housing-booklets

See Chapter 16: Mobile Homes.


	Public Housing

	Subsidized Housing

	Mobile Homes



2. Keep Rent Receipts

It is important to keep a good record of your rent payments. If there is ever a problem and your landlord claims that you did not pay, you will need proof that you paid. Here is how to keep good records:


	Keep proof of all rent payments in a safe place. Save all rent receipts, cancelled checks, and copies of money orders with their stubs in a special folder or envelope.

	Get receipts for your rent payments. The receipt should state the month and year for which rent was paid. You can make your own receipt for your landlord to sign. For a sample receipt, see Rent Receipt (Form 2).

	Never give your landlord cash for rent, unless you can get a receipt. The receipt should show what month rent was paid. See Rent Receipt (Form 2).

	Pay your rent with a check or money order and write on the front of the check or money order the month for which rent is paid. Make a copy of the check or money order, including any receipt stub.

	For multiple tenants contributing to rent, each should have her own proof of rent paid. The best practice is for each tenant to pay her portion of the rent directly to the landlord and keep proof of her payment. If there is a dispute later about whether the landlord gave someone permission to be a tenant, each tenant will want proof that she paid rent, and that the landlord accepted her rent.




Endnotes



1[bookmark: _edn1] . In Massachusetts, your agreed-upon rent (“contract rent”) is the bargained-for value of your apartment in a safe and non-defective condition. This means that regardless of how much your rent is, your landlord is legally required to keep your residential rental property up to minimum standards of human habitation set by the State Sanitary Code. This is a strict legal requirement known as the implied warranty of habitability. See Darmetko v. Boston Housing Authority, 378 Mass. 758 (1979); McKenna v. Begin, 3 Mass. App. Ct. 168, 170 (1975) (“Recognition of the implied warranty of habitability obliges the landlord to furnish habitable premises regardless of the amount of rent charged…”).

In some situations, rent may be paid in a form other than money, such as payment of property taxes, utility bills, insurance, water and sewage. Ducker v. Ducker, 1997 Mass. App. Div. 147, 1997 WL 606741 (“The term ‘rent’ may include, however, any compensation or consideration paid by the tenant for use of the premises, whether or not the amount has been defined....”), citing Story v. Lyon Realty Corp., 308 Mass. 66, 70 (1941) (“Any consideration sufficient to support a contract is all that is required to constitute an agreement from which a tenancy may result.”). Compare Lavelle v. Lavelle, 2012 Mass. App. Div. 150, 151 (tenancy was gratuitous where no evidence of any consideration exchanged for use of premises).

2[bookmark: _edn2] . See McKenna, 3 Mass. App. Ct. at 170-71 (“as the Hemingway case suggests, the rent agreed upon is evidence of the value of the premises as habitable, and may not be taken by the judge as evidence of the value of the premises in a defective condition.”).

3[bookmark: _edn3] . There are four primary sources of law that give tenants in Massachusetts the right to residential housing in decent, sanitary, and safe conditions: (1) the state codes, including primarily, the State Sanitary Code, 105 C.M.R. §410.00 the State Building Code, 780 C.M.R. §§1.00-22.00; the State Environmental Code, 310 C.M.R. §11; the State Plumbing Code, 248 C.M.R. §2.00; the State Fuel Gas Code, 248 C.M.R. §§4.00-8.00; the State Electrical Code, 527 C.M.R. §12.00; and the State Regulations for Lead Poisoning Prevention and Control, 105 C.M.R. §460.000; (2) local health ordinances; (3) the warranty of habitability; and (4) the covenant of quiet enjoyment. For regulations that govern mobile home parks, motels, and recreational camps or cabins, see G.L. c. 140, §§32A-G. See Boston Housing Authority v. Hemingway, 363 Mass. 184, 200 n. 16 (1973) (“There may be instances where conditions not covered by the [State Sanitary] Code regulations render the apartment uninhabitable…. regardless of whether a sanitary code violation existed or not,” because “the protection afforded by the implied warranty of habitability does not necessarily coincide with the [State Sanitary] Code's requirements.”); Crowell v. McCaffrey, 377 Mass. 443, 451 (1979) (“We now find in the rental of a dwelling unit, … an implied agreement by the landlord that the rented unit complies with the minimum standards prescribed by building and sanitary codes and that he will do whatever those codes require for compliance during the term of the renting.”).

Further, it may be an unfair or deceptive practice for an owner to “rent a dwelling unit which, at the inception of the tenancy (1) contains a condition which amounts to a violation of law which may endanger or materially impair the health, safety or well-being of the occupant; or (2) is unfit for human habitation,” or to fail to disclose, misrepresent, or within a reasonable amount of time, repair the same. G.L. c. 93A, §2; 940 C.M.R. §3.17(1). See Wolfberg v. Hunter, 385 Mass. 390, 399-400 (1982) ("We hold … that, where tenants … prevail in a claim for damages under G.L. c. 93A, their damages under G.L. c. 93A shall be calculated by determining the rental value of the unit as warranted-the agreed rent-minus the value of the unit in a defective condition, plus any reasonable expenses incurred by the tenants as a result of the defective condition” and “[f]rom this figure, the total amount of rent withheld [if any] shall be subtracted to prevent an excessive recovery" rather than denying all recovery under G.L. c. 93A for those months during which rent was withheld).

4[bookmark: _edn4] . Boston Housing Authority v. Hemingway, 363 Mass. 184, 199 (1973) (“This warranty [of habitability] (in so far as it is based on the State Sanitary Code and local health regulations) cannot be waived by any provision in the lease or rental agreement”); G.L. c. 111, §127K (State Sanitary Code cannot be waived); G.L. c. 111, §127L (repair-and-deduct remedy cannot be waived); G.L. c. 186, §15 (landlord non-liability and hold-harmless lease agreements are void).

5[bookmark: _edn5] . Haddad v. Gonzalez, 410 Mass. 855, 872-873 (1991) (“A landlord cannot nullify the implied warranty of habitability on a dwelling by giving his tenant a discount in rent.”); Boston Housing Authority v. Hemingway, 363 Mass. 184, 199 (1973) (“This warranty [of habitability] (in so far as it is based on the State Sanitary Code and local health regulations) cannot be waived by any provision in the lease or rental agreement”); McKenna v. Begin, 3 Mass. App. Ct. 168 at 170-171 (1975); (“the implied warranty of habitability obliges the landlord to furnish habitable premises regardless of the amount of rent charged and he may not relieve himself of this obligation by accepting reduced rent for defective premises.”).

6[bookmark: _edn6] . Hemingway, 363 Mass. at 203 (“This warranty (in so far as it is based on the State Sanitary Code and local health regulations) cannot be waived by any provision in the lease or rental agreement.”); Berman & Sons v. Jefferson, 379 Mass. 196 (1979) (landlord is strictly liable under the doctrine of the implied warranty of habitability).

7[bookmark: _edn7] . However, when you move in, the most your landlord can charge in total is a first month’s rent, a last month’s rent, a security deposit (which cannot be more than the first month’s rent), and the cost of purchasing and installing a new lock. Last month’s rent is regulated by G.L. c. 186, §15B (1)(b)(ii), (2)(a) and (7A); security deposit is regulated by G.L. c. 186, §15B (1)(b)(iii), 3(a)-(b), and (4); and key and lock deposits are regulated by G.L. c. 186, §15B(1)(b)(iv).

8[bookmark: _edn8] . See Massachusetts Rent Control Prohibition Act, G.L. c. 40P, §4; Chapter 282 of the Acts of 1994 (approved January 4, 1995).


Paying Rent

1. What If the Rent Is Late

As a tenant, you are obligated to pay only the rent you and your landlord have agreed upon. You must pay the rent in advance, on or before the date you and the landlord agreed rent is due. Often the agreed rent date is the first of the month.

If you are late paying the rent, a landlord may try to charge you a late fee or penalty. It is against the law for landlords to charge late fees in some cases. See below in Late Fees.9[bookmark: _ednref9] 

A landlord may also try to evict you for repeated late payments or for non-payment of rent. Most landlords do not send eviction notices if once in a while tenants are several days late with the rent. Even if a landlord sends an eviction notice, you may be able to stop the eviction by paying the rent you owe. See below in Stopping an Eviction for Non-Payment or Late Payment.”

a. Late Fees

[bookmark: latefees]

Your landlord cannot charge you interest or fees on late rent payments unless your lease or written rental agreement specifically gives the landlord the right to charge late fees in what is commonly called a “late payment penalty clause.” 10[bookmark: _ednref10] 

If you have a written lease or tenancy-at-will agreement, check to see whether it has such a late payment penalty clause. If you do not have a written lease or rental agreement, or there is no late payment penalty clause, you do not have to pay a late fee, even if your rent is late.

Even if your written agreement has a late payment penalty clause, a landlord cannot collect any late payment fee until you are 30 days late with the rent.11[bookmark: _ednref11]  If the late payment penalty clause says that the landlord can collect a late fee before 30 days pass, the clause is illegal, and you should not pay a late fee. 12[bookmark: _ednref12] 


	For late fees in public housing, see the booklet Rent in Public Housing, available online at: www.MassLegalHelp.org/housing/tenants-rights-in-public-housing



b. “Discounts” for Paying on Time

If you have a lease , a landlord may try to collect a late fee through what is called a "discount clause." A discount clause says your agreed rent is a “discount rent” for when you pay rent on time, and you have to pay an extra amount if you are late. A discount clause is a late payment penalty clause in disguise, and it is illegal in Massachusetts.13[bookmark: _ednref13]  If your lease has a discount clause, you do not have to pay the extra amount, even if your rent payment is late. Pay only the rent you agreed to pay. If your landlord demands extra money based on a discount clause, tell your landlord (in writing) that the discount clause is illegal.


	For more information about late penalty and discount clauses, see Chapter 1: Before Moving In - Common Lease Clauses.



[bookmark: disputes]2. Disputes about the Amount of Rent

If your landlord incorrectly calculated your rent, did not credit you for rent you paid, or charged you fees or damages that are not your responsibility to pay, there are steps to take to try to protect yourself.

a. Payment and Acceptance

One way to resolve a dispute about rent is to pay your landlord what you think is owed with a check that includes the following statement on the back of the check:

"Endorsing or cashing this check constitutes full payment of rent due up to and including for the month of __, year __." 



You may also include with your check a letter that explains why you do not owe the amount the landlord claims you owe.

In most cases, if your landlord cashes the check with this statement on the back without any objection, she has accepted your offer of full payment and agreed to give up ( waive ) any disagreement about the amount of rent due.14[bookmark: _ednref14] 

If your landlord takes your rent check but also writes on it that she is not accepting it as full payment for all rent owed, you still may be able to argue that she had accepted the check as payment in full.15[bookmark: _ednref15] 

b. Protect Yourself

If your landlord continues to dispute the amount of rent you owe after accepting and cashing your check with this statement written on the back, you should put the disputed amount in a bank account that is separate from your other money. By setting aside the money in dispute, you will be more credible to the judge if your landlord takes you to court.

Always protect yourself by keeping in a safe place a copy of:


	The front and back of your check with your statement that you are paying the full amount of rent.

	The cancelled check after the landlord cashes it, and

	Any letter you send the landlord.



3. Stopping an Eviction for Non-Payment or Late Payment

[bookmark: stoppingeviction]

a. Always Try to Cure

You have a right to stop your landlord from bringing an eviction by paying all the rent you owe by certain deadlines. This is called “ curing ” the non-payment. A landlord is required to accept the rent if you try to cure before the certain deadlines.16[bookmark: _ednref16]  Deadlines to cure are different for tenants with leases and with no leases.

b. You Have No Lease

If you do not have a lease and your landlord gives you a 14-day notice to quit for non-payment of rent, you have the right to stop your landlord from bringing an eviction by curing and paying all the rent you owe within 10 days of receiving the notice to quit .17[bookmark: _ednref17]  The only time that you do not have a right to cure is if you have already received another 14-day notice to quit for non-payment of rent within the previous 12 months. 18[bookmark: _ednref18] 

If you do not have a lease , your 14-day notice to quit for non-payment must have the following sentence about your right to cure :

''If you have not received a notice to quit for nonpayment of rent within the last twelve months, you have a right to prevent termination of your tenancy by paying your landlord or your landlord's attorney or the person to whom you customarily pay your rent the full amount of rent due within ten days after your receipt of this notice.'' 19[bookmark: _ednref19] 



If your 14-day notice to quit is missing this language, and your landlord files an eviction case, your deadline to cure is extended to the date your answer to the landlord’s court papers are due (“ answer date ”). In this situation, if you cure by the answer date , you can ask the court to have the eviction case dismissed. The answer date is on the Summons and Complaint served on you by you landlord. For more about the answer date, see Chapter 12: Evictions - Important Dates.

c. You Have a Lease

If you have a lease and your landlord gives you a 14-day notice to quit for non-payment of rent, you have the right to stop an eviction by curing and paying all the rent you owe on or before the answer date  that is listed on the court papers (the Summons and Complaint ).20[bookmark: _ednref20]  If you cure by the answer date , you can ask the court to have the eviction case dismissed.

If you have a lease and cure before the expiration of your tenancy by the 14-day notice to quit , your landlord is not allowed to bring an eviction case against you at all, even if this is not the first time you have cured a non-payment within the previous 12 months.21[bookmark: _ednref21] 

If you wait until after your landlord starts an eviction case to cure , you can still ask the court to have the eviction case dismissed, but it becomes more expensive. You must then pay not only the rent owed, but also the landlord's costs for filing the eviction case and interest on the rent owed.22[bookmark: _ednref22] 

It is illegal for a lease to say that you have given up ( waived ) your right to cure . 23[bookmark: _ednref23] 

d. Landlord Refuses Payment

If your landlord refuses to let you cure by accepting your payment, be sure to document the refusal. If you hand deliver your payment, have someone come with you who can witness whether the landlord refuses to accept it.

If your landlord refuses to accept payment, send her a letter that you offered to pay and the date and amount you tried to pay. Have your statement signed by a witness who knows of your attempt to cure.

Even if you miss the deadline to cure the non-payment, try to convince your landlord to accept your rent and stop any eviction action. Often, landlords agree not to go ahead with an eviction case because their real interest is in receiving the rent.

Important: If your landlord refuses to accept your rent, it is very important that you set aside all the rent that becomes due each month in a bank account that is separate from your other money. Having the rent set aside in a separate account will increase your credibility in court. It will also help you because if you pay what is owed the landlord within 10 days of any judgment against, you can keep your tenancy.



e. Eviction for Repeated Late Payment

If you pay rent late often, your landlord may try to evict you on the basis of repeated or chronic late payment, instead of non-payment of rent. Late payment of rent is not the same as non-payment of rent.24[bookmark: _ednref24]  For late payment of rent, a landlord cannot use a 14-day notice to quit but in most cases, must use a 30-day (or rental period ) notice to quit . However, if you have a lease , the lease may allow the landlord to send you a notice to quit that is shorter than 30 days for any reason other than non-payment of rent.25[bookmark: _ednref25]  Read your lease to figure this out.

f. Delay in Government Assistance Payment and Other Good Reasons

If the late payment or non-payment of rent is caused by a delay in your receipt of government assistance or rental payments and you are facing an eviction, you have the right to a 7-day continuance of an eviction action.26[bookmark: _ednref26]  Your landlord cannot proceed with the eviction case if you are able to pay all rent due with interest and costs of the court case within the continued court date.27[bookmark: _ednref27] 

Also, if you or someone in your household has a disability, you may be entitled to a reasonable accommodation to prevent eviction. For example, if you do not receive your disability SSI income until the 3rd of the month, you should ask the landlord and the judge for a reasonable accommodation of a later due date for your rent. If you have a disability which interferes with your ability to make rent payments on time, you may ask for a reasonable accommodation for example, by arranging for representative payee to handle your rent payment.


	For more on reasonable accommodations , see Chapter 7: Discrimination - Discrimination Based on Disability.



If there are other good reasons for a late- or non-payment, you should explain the reasons to the landlord and the judge. Temporary financial hardships or other sympathetic circumstances may be persuasive to reach an agreement for a reasonable time to pay and to avoid eviction.


	For more about your rights in an eviction case, see Chapter 12: Evictions.



[bookmark: condo]4. Paying Rent to a Condo Association

If you rent a condominium, you pay rent to the owner of the condo, who is your landlord. The owner is required to pay a monthly condo fee to the building's condo association. If the owner stops paying the monthly condo fee, or if she refuses to pay other condo charges called “assessments,” the condo association is authorized by law to ask you to pay your rent to the condo association instead of to your landlord, the condo owner.28[bookmark: _ednref28]  In no event, can the condo association collect from you more than your agreed upon rent.29[bookmark: _ednref29] 

Before the condo association can collect rent from you, it must wait until your landlord's condo fee payments are at least 25 days late. It must then send a notice to the landlord explaining that it intends to collect the rent for her unit to pay the late condo fees. If the landlord does not respond to the condo association's notice within 10 days, or if she admits that she owes the association money, then the association is allowed to collect all or some of your rent each month until your rent has paid off the amount the landlord owes to the condo association. If the landlord responds to the condo association within 10 days, but denies that she owes the association any money, then the condo association cannot collect any rent from you.

If a condo association asks for your rent, you should ask the association to put the request in writing. You should also ask for copies of the notice the association sent to your landlord and any written response from your landlord to the association. Remember that in no event can the condo association ask you to pay more than your rent.

A landlord cannot retaliate against you, including trying to evict you, for paying rent to a condo association as allowed by law.30[bookmark: _ednref30]  To protect yourself, be sure to get receipts for any rent payments that you make to a condo association.
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12[bookmark: _edn12] . G.L. c. 186, §15B(1)(c); G.L. c. 93A; 940 C.M.R. §3.17(6)(a). Also, you cannot be charged a constable's or other fee for service of a notice to quit for rent that is less than 30 days late.  Commonwealth v. Chatham Development Co. , Inc., 49 Mass. App. Ct. 525, 527 (2000) ($2,000 in civil penalties and $8,000 in attorney fees assessed under G.L. c. 93A for unlawful lease provision, including late fee charges for payments less than 30 days late); Copley Management v. Andersen , Boston Housing Court, 89-SP-52386 (Kerman, J., May 3, 1991).

13[bookmark: _edn13] . G.L. c. 186, §15B(1)(c) states that "[n]o lease . . . shall impose any interest or penalty for failure to pay rent until thirty days after such rent shall have been due." See Patriquin v. Atamian, Boston Housing Court , SP-19648-K (King, J., Aug. 27, 1981) (noting that such a discount clause "appears to be, in substance, a late fee charge which is prohibited by G.L. c. 186, §15B(1)(c) .").

14[bookmark: _edn14] . Whether a landlord accepts payment in full and waives (or reserves) her right to dispute the rent is a question of fact that depends on the circumstances of each case. Your landlord may attempt to reject your offer of payment in full: (a) by refusing to accept or cash your check or (b) by cashing the check but subject to a “reservation of rights” to continue to dispute the rent owed. Your landlord must notify you that she is reserving her rights to continue to dispute the rent owed before or at the time you make the rent payment.  Whitehouse Rest., Inc. v. Hoffman , 320 Mass. 183, 186 (1946).

15[bookmark: _edn15] . To be effective, a reservation of rights must be communicated to you either before or at the time your check is accepted. If a landlord writes a reservation of rights on the back of your rent check but you could not know about this until after the check is cashed and the cancelled check is returned to you by the bank, the reservation may not be valid. For example compare  Whitehouse Rest., Inc. , 320 Mass. at 186 (where a landlord merely endorses rent checks “received not for rent, but for use and occupancy, the reservation was ineffective because it could not be communicated “seasonably” in the course of banking business) with  Ullian et al. v. Les Tuileries, Inc. , 361 Mass. 863 (1972) (acceptance of rent by landlord did not operate as waiver since landlord gave timely notice that they did not intend to waive their rights); see also Mastrullo v. Ryan , 328 Mass. 621, 624 (1952) (notwithstanding written reservation of rights on rent receipt, equivocal conduct by a landlord with respect to payment and reservation of rights created a triable issue on whether there was a waiver).

16[bookmark: _edn16] . G.L. c. 186, §§11 - 12

17[bookmark: _edn17] . G.L. c. 186, §12. However, your deadline to cure is extended to the date the Answer to the Summons and Complaint is due if the notice to terminate your tenancy at will does not contain the statutory right to cure language. G.L. c. 186, §12.

18[bookmark: _edn18] . G.L. c. 186, §12.

19[bookmark: _edn19] . G.L. c. 186, §12.

20[bookmark: _edn20] . G.L. c. 186, §11

21[bookmark: _edn21] . Compare language of G.L. c. 186, §11 (no limit on number of times tenant can cure a non-payment by the answer date if there is a lease) with G.L. c. 186, §12. (if a tenant at will, right to cure “within ten days after the receipt” of a 14-day notice to quit expressly limited to once in 12 month period). And according to the Uniform Summary Process Rule 2, you cannot be served with an eviction complaint until after the expiration of your tenancy by the 14-day notice to quit.

22[bookmark: _edn22] . G.L. c. 186, §11. Cf. Springfield Hous. Auth. v. Oldham-King , 12 Mass. App. Ct. 935 (1981) (tenant not obligated to pay cost of suit because lease language waived statutory entitlement to costs under G.L. c. 186, §11).

23[bookmark: _edn23] . G.L. c. 186, §15A.
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Rent Increases

One of the most common problems tenants face is unfair and unaffordable rent increases. In some cases, the reason for the increase may be illegal. In others, the rent notice may be defective. Often, a large rent increase impacts a whole building of tenants who face being displaced because of unaffordable rents.

In all cases, whether a rent increase is legal or illegal, proper or defective, or affordable or unaffordable, a landlord cannot increase your rent without your agreement to pay the increase.31[bookmark: _ednref31]  Without your agreement, a rent increase notice is simply a one-sided demand from your landlord. In short, there can be no legally enforceable rent increase unless both you and your landlord agree to the increase.

If you do not agree to a rent increase, your legal obligation is still to pay the current rent (the rent that you did agree to pay). If you continue to pay the current rent, your landlord cannot evict you for non-payment of rent because you are paying the rent you agreed to pay, and just not paying the rent increase you didn’t agree to pay. Refusing to pay a higher rent is not considered non-payment of rent.

If you do not have a lease and are a tenant-at-will, a landlord can end or terminate your tenancy at the existing rent with a 30-day notice to quit. Sometimes landlords send a notice to quit and a notice of rent increase at the same time, or combine the 2 notices in a single document. If you still do not agree to the higher rent after getting both notices, the landlord can then proceed with what is called a “no fault” eviction case.

If you have a lease, a landlord cannot demand a rent increase before your lease has expired, except if your lease has what is called a “tax escalator clause.”32[bookmark: _ednref32]  For more see section below on Tax Escalator Clause.

Important: If you do pay a rent increase, your payment can be treated as “accepting” your landlord’s “offer” of a new tenancy at a higher rent—even if you may not have intended to agree to a permanent rent increase. If at some later point you are unable to continue to pay the higher rent, your landlord can now evict you with a 14-day notice to quit for non-payment of the higher rent. Before you pay any rent increase, think through your options by reading below on Options If You Receive a Rent Increase.


Endnotes



31[bookmark: _edn31] . Williams v. Seder, 306 Mass. 134 (1940).

 

32[bookmark: _edn32] . G.L. c. 186, §15C.


Illegal Retaliatory Rent Increases

In Massachusetts, it is illegal for a landlord to increase your rent in retaliation for exercising your right as a tenant to:


	Report violations of the state Sanitary Code or other housing laws, whether to the landlord, anyone who works for the landlord, or a housing inspector;

	Attend, join or organize a tenants’ group;

	File a lawsuit against your landlord or defend yourself in an eviction case;

	File a discrimination complaint against your landlord with a government agency; or

	Pay some of your rent to a local utility company after your landlord stopped paying utility bills that were the landlord’s responsibility.33[bookmark: _ednref33] 



If your landlord increases your rent within 6 months of you taking any of the actions listed above, the law “presumes” that your landlord is retaliating against you.

If you believe that your landlord is raising your rent in retaliation for any of these actions, you can refuse to pay the increase. If the landlord tries to evict you for non-payment of rent, she must prove that she was not retaliating against you.34[bookmark: _ednref34]  If a court finds that she was retaliating, you will be allowed to stay in your apartment and a court can award you up to 3 months’ rent (or your actual damages, whichever is more), plus the cost of your attorney’s fees.

If more than 6 months passed before your landlord increased your rent, you still have the opportunity to prove that the landlord’s act was retaliatory , but the burden would be on you to prove retaliation . For more information about retaliation , see Chapter 12: Evictions and Chapter 13: When to Take Your Landlord to Court.

Document Why the Rent Increase Is Illegal

If you believe that your landlord has illegally raised your rent, and you want to stay in your apartment, the best thing to do is to collect all proof that will help show that the increase is illegal. For example, if you feel that the landlord has retaliated against you for reporting or complaining about bad conditions, make sure to get a certified copy of all housing inspection reports, each signed by the inspector who performed the inspection. Also keep copies of any letters, emails or texts that you sent the landlord about the conditions. With such documents and information, you will be better prepared to protect yourself if your landlord takes you to court.

1. New Owners

You do not automatically have to pay a rent increase or move out just because your building has a new owner.35[bookmark: _ednref35]  In most situations, whether you are a month-to-month tenant at will or you have a lease , the new owner has to “step into the shoes” of the old landlord. This means your new landlord has to accept your current rent until your lease or tenancy agreement ends.

If you are a tenant at will , the new owner has to give you a valid notice of a rent increase and you have to accept that increase. If you reject a valid notice of rent increase, the new landlord’s option is to terminate your tenancy and bring an eviction case against you, where you can raise legal defenses as well as claims that you may have against the landlord. For more on valid notices of rent increase and termination of tenancy, see Proper Notice of Rent Increase section below.

Whether you are a tenant at will or tenant with a lease , the new landlord becomes responsible for your last month’s rent and the security deposit you paid to your former landlord.36[bookmark: _ednref36]  This is true even if it is your former landlord who failed to transfer your last month’s rent and/or security deposit to the new owner.

A new owner—especially a corporate investor—may have a strong financial incentive to clear out a building of all occupants in order to renovate and re-rent it at much higher rents, or to convert and sell the building as condominium units. In these situations, tenants have organized and negotiated agreements for fair rents. For more about these and other options see section below on Options If You Receive a Rent Increase Notice.

2. Condominium Conversion

If you think that your landlord may be converting your building to condominiums (“condos”), or if you have received a notice that your apartment is being converted into a condo, you have important legal rights, including the right to stay and limits on how much your rent can increase.37[bookmark: _ednref37] 

For example, whether you have a lease or not, it is illegal for your landlord or a subsequent owner of the condo to increase your rent above a certain amount. Under the law, a landlord or condo owner cannot increase your rent by more than 10% per year or above the increase in the Consumer Price Index the year before your landlord gave you notice of the condo conversion, whichever is less.38[bookmark: _ednref38] 

Also, if you have a lease , your landlord cannot change your rent until the lease ends. The one time when a landlord can increase your rent is if your lease has what is called a “tax escalator clause.” This clause allows a rent increase during the lease if the property tax goes up.39[bookmark: _ednref39]  For more see section below on Tax Escalator Clause.

In some cases, a landlord may illegally attempt to get around the condo conversion tenant protections by demanding a very high rent increase before filing a master deed for the condo. But under the law, the owner has only to have an "intent to convert" in order for tenants to be protected against rent increases.40[bookmark: _ednref40]  For more about condos and tenant protections see Chapter 17: Condominium Control.

3. After Foreclosure

If you think your rental unit may be foreclosed, you will want to become familiar with important legal rights that are different from other tenancy related rights. For example, if you have a Section 8 or other subsidy, you can stay in your unit and pay the same amount of rent after a foreclosure.41[bookmark: _ednref41]  To find out more about what to in terms of paying rent and what your rights and options are during each part of the foreclosure process, see Chapter 18: Tenants and Foreclosure.

[bookmark: taxclause] 

4. Tax Escalator Clause

If you have a lease , the only way that a landlord can raise your rent before the lease ends is through what is called a "tax escalator clause." A tax escalator clause in a lease allows your landlord to pass on to you any increase in your landlord's property taxes by increasing your rent before the lease term ends.42[bookmark: _ednref42] 

If your landlord demands an extra payment from you under a tax escalator clause, you should: (1) read your lease to see whether the clause is legal, and (2) make sure the landlord is not overcharging you.

a. Is the Clause Legal

The law requires that tax escalator clauses be written in a certain way.43[bookmark: _ednref43]  If the tax escalator clause in your lease does not contain all three parts below, the clause is illegal, and your landlord cannot use an invalid tax escalator clause to increase your rent.44[bookmark: _ednref44]  Read the text of your lease carefully. The language of a tax escalator clause must contain the following three things:


	A statement that you are obligated to pay only that exact percentage of any property tax increase that is assessed to your apartment.

	The exact percentage of any property tax increase that is your obligation to pay. For example, if you live in a three unit building and the units are all the same size, you would be obligated to pay 1/3rd of the tax increase for the whole building.

	A statement that if your landlord gets a property tax refund (“ abatement ”), you will receive a proportionate share of that reduction (less any lawyer's fees that the landlord paid in getting the reduction). For example, if the city sends your landlord a tax abatement , you would be entitled to a proportionate reduction in rent.45[bookmark: _ednref45] 



b. Is the Landlord Overcharging You

Even if the tax escalator clause is legal, you need to make sure that your landlord is not overcharging you. Go to your local tax assessor's office and ask there whether taxes on the property you rent have gone up and also whether your landlord got a tax abatement . Abatements are reductions in taxes that property owners get after the tax assessor determines that the original tax assessment was too high.

If the taxes have gone up, you will need to find out by how much to figure out whether your landlord calculated your proportionate rent increase correctly. If your landlord has received a tax abatement , you will need to figure out how much the landlord owes you.
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41[bookmark: _edn41] . 12 U.S.C. §5201; G.L. c 186, §13A.

42[bookmark: _edn42] . In 1980, Massachusetts passed "Proposition 2½," which required towns and cities to limit the amount by which they could increase property taxes. G.L. c. 59, §21C, as amended by Chapter 580 of the Acts of 1980, Section 1 (approved December 4, 1980).

43[bookmark: _edn43] . G.L. c. 186, §15C.

44[bookmark: _edn44] . "Any provision of a lease in violation of the provisions of this section shall be deemed to be against public policy and void." G.L. c. 186, §15C.

45[bookmark: _edn45] . G.L. c. 186, §15C.


Proper Notice of Rent Increase

To legally raise your rent, your landlord first must give you valid notice of the rent increase demand. The type of tenancy you have will determine when a landlord must send a notice of rent increase, and whether this notice is likely to be joined with a notice to quit. To figure out what type of tenancy you have, see Chapter 4: What Kind of Tenancy Do You Have.

1. Tenants with Leases

If you have a lease, the landlord can seek a rent increase only based on the terms of the lease. For example, your lease may prohibit a rent increase or it may allow a rent increase (but only under certain conditions). Also depending upon what type of lease you have, a landlord may only be able to seek a rent increase at certain times.

a. No Increases during the Lease

Your landlord typically cannot increase your rent during the term of your lease. The one time when a landlord can increase your rent during the lease is if your lease has a “tax escalator clause.” This clause allows a rent increase during the lease if the property tax goes up.46[bookmark: _ednref46]  For more see Tax Escalator Clausein this chapter.

Even if you and your landlord agreed to an increase during the leaseperiod, a judge may not find the agreement valid if you received nothing in exchange for the higher rent.47[bookmark: _ednref47] 

b. What Kind of Lease Do You Have

Make sure you know whether you have a self-extending lease or an option to renew lease.


	[bookmark: selfextending]Self-Extending
With a self-extending lease, if you or your landlord do nothing, the leaseautomatically continues. You must give the landlord written notice if you want to leave, or the landlord must give you a timely notice to quitif she wants you to leave. If you have a self-extending lease, and your landlord wants to increase the rent, she must send you a proper notice of rent increase before the date your leaseautomatically extends. If the landlord sends the notice of rent increase after the leaseautomatically extends, there can be no rent increase until the next time the leaseends. (Sometimes a landlord gives a notice to quitwith a notice of rent increase so that if a tenant does not accept the rent increase, the leasewill not automatically extend and the tenancy will end).



	[bookmark: renewoption]Option to Renew
With an option to renew lease, if you do nothing, the lease will end. An option to renew is not automatic. If you want to stay, you must give the landlord notice that you are exercising your option to renew your lease. Read your lease to be clear about exactly how and by when you must give notice that you want to renew.





Also read the lease to determine if your landlord can increase the rent if you renew. If your landlord does not give you the notice as required in your lease (if there is such requirement), your rent cannot be increased during the renewed lease period.

If your lease already says what the new rent will be if you renew, your landlord may not have to give you a separate notice of rent increase. Your rent must stay the same for the renewed leaseperiod if your lease says so, or if your landlord continues to accept the current rent.

To determine whether your lease is self-extending or whether you have an option to renew see Chapter 4: What Kind of Tenancy Do You Have - How Long Is My Lease Valid.

2. Tenants at Will

a. Getting Legal Notice

If you are a tenant at willand do not have a lease or live in public or subsidized housing, your landlord can propose a rent increase any time. For all tenants who do not have a lease, a legally valid rent increase notice has to do two things:


	Terminate (or end) your existing tenancy at the current rent, and

	Offer you a new tenancy at a higher rent.



Landlords often combine the notice of rent increase and a 30-day notice to quitso that if you refuse to pay the rent increase, they do not have to wait to bring an eviction case in court. The notice to quitand notice of rent increase can be given as 2 separate documents, or as a single document combining both notices. In any case, you must receive timely notice that your landlord is terminating your tenancyat the current rent and offering you a new tenancy at a higher rent. You must receive the notice terminating your current tenancy at least 30 days or one full rental period (if it is longer than 30 days) before the proposed date of the rent increase.48[bookmark: _ednref48]  A notice of a rent increase by itself cannot and does not end your existing tenancy at the current rent.49[bookmark: _ednref49] 

For example, if you pay rent on the 1st of the month and your landlord wants a rent increase as of September 1, she must make sure you actually receive the offer of a new tenancy at the higher rent and a notice terminating your existing tenancy before August 1. If you decide to accept the rent increase but do not receive the notice of termination of tenancyuntil after August 1, your tenancy at the existing rent continues to the end of September, and you do not have to pay the increase until October 1. But you must continue to pay the current rent.

Remember

It is the date you actually receive the notice to quit that matters, not the date written on the notice or the date the notice was mailed or served.



b. What If You Refuse to Pay the Increase

If you do not to accept your landlord’s rent increase demand, you are still obligated to continue to pay the current rent. Make sure you get receipts of the payments so that you can prove that you paid the current rent. See Keep Recordsin Chapter 1.

If you continue to pay the current rent, a landlord cannot send you a 14-day notice to quitfor non-payment, but must send a 30-day notice to quit. Often, landlords do not understand this difference and try to evict tenants improperly after giving a 14-day notice to quitfor non-payment of the rent increase. If your landlord makes this mistake and files an eviction case, you should ask the court to dismiss the case because the notice to quitis defective.

Important

A notice to quit or notice of a rent increase does not mean you have to move out of your apartment, even if you choose not to pay the rent increase. A notice to quit is the first document your landlord must give you before she can start a court eviction process. A landlord must always go through the court eviction process. For more about the eviction process, see Chapter 12: Evictions.



3. Tenants in Subsidized and Public Housing

If you have a housing subsidy, the landlord can seek a rent increase only if the rules of the housing subsidy program allow a rent increase. This includes the Section 8 voucher program and other housing programs for private landlords.

To figure out what rules apply, first figure out what kind of subsidized housing you have.


	See Housing ProgramsonMasslegalhelp.org.



For information about rent increases in public housing,


	See Rent in Public HousingonMasslegalhelp.org.




Endnotes



46[bookmark: _edn46] . A tax escalator clause allows your landlord to pass on to you any increase in your landlord's property taxes by increasing your rent before the lease term ends. A legal tax escalator clause includes three things: (a) a statement that you are obligated to pay only the proportionate percentage of any increase in taxes attributable to your apartment; (b) the exact percentage of any tax increase you are obligated to pay; and (c) a statement that if your landlord receives an abatement or refund, you will receive a proportionate share of the reduction assessed to your apartment, less attorney’s fees. G.L. c. 186, §15C.

47[bookmark: _edn47] . Torrey v. Adams, 254 Mass. 22, 28 (1925) (holding that a written agreement to increase the rent was invalid if the landlord gave the tenant no additional rights in exchange for the increase).

48[bookmark: _edn48] . G.L. c. 186, §§12 -13.

49[bookmark: _edn49] . Williams v. Seder, 306 Mass. 134 (1940).


Options If You Receive a Rent Increase Notice

If you receive a notice of rent increase, you have three options. You can:


	Negotiate,

	Pay and stay, or

	Refuse and move.



1. Negotiate

If you feel that the landlord's proposed rent increase is unreasonable or illegal and you want to keep your apartment, there are a number of ways you may be able to challenge or negotiate the proposed rent increase.

a. Make a Counter Offer

While landlords are not legally required to negotiate with tenants, you may be able to convince your landlord to reconsider or lower the amount of the increase. Make a counter offer. If you have a good relationship with the landlord, she may want to keep you as a tenant. Or ask the landlord to reconsider the increase because repairs are needed, or hold off on the increase at least until the repairs are made.

b. Join with Other Tenantsto Fight the Increase

Tenants in buildings facing rent increases have successfully worked together to negotiate agreements with their landlords that keep rents affordable and get repairs made.

As a tenant, you have important legal rights and you can strengthen your bargaining position by joining with other people in your building or other tenants who have the same landlord and are facing similar problems. If you suspect you are facing a rent increase as part of your landlord’s plan to empty your building, the best way to protect yourself and other tenants may be by starting or joining a tenant group. Remember – it is illegal for a landlord to retaliate against you for starting or joining a tenant group.

As part of a tenant group, you can learn together about your legal rights and organizing strategies, research who really owns and controls your building, get support from tenant advocacy organizations and elected officials, and use your collective power to negotiate with the landlord for fair rents and better conditions.


	For more about how to challenge unfair rent increases, see Chapter 10: Getting Organized - Unfair Rent Increases and Displacement.

	For a sample collective bargaining agreement and other sample organizing forms see Forms 22-30.

	For more organizing support call a Tenant Organizing and Advocacy Group listed in the Directory.



c. Recent Examples of Successful Tenant Collective Bargaining

Tenant groups in Massachusetts are successfully persuading landlords to reconsider steep rent increases, building clear-outs and condominium conversions by negotiating “collective bargaining agreements.” Here are some examples.

Same Corporate Landlordin Different Communities

In 2014-2015, a diverse group of tenants in separate buildings in Chelsea, Dorchester, East Boston, Mattapan, Roxbury, and South Boston learned that their properties were owned by the same real estate investment corporation. Each property had between 3-10 units and had been acquired under different corporate names. After the change in ownership, all of the tenants were hit with unaffordable rent increases and eviction notices. The tenants joined City Life Vida Urbana and the Chinese Progressive Association (two bilingual tenant rights organizations) and learned that although their buildings were each bought under different corporate names, they were all managed by one management company and funded and controlled by the same few investors.

With support from City Life Vida Urbana and Chinese Progressive Association, the tenants organized and launched an aggressive publicity campaign, highlighting the management company’s unfair business practices and the mass displacement their practices were causing, which was mostly hurting families of color. Facing sustained pressure from the tenant associations, litigation costs in eviction cases defended by legal services, and mounting community resistance against their property development proposals, the real estate investment group agreed to negotiate.

Public officials stepped up to facilitate the negotiations. Represented by Greater Boston Legal Services attorneys, the two tenant groups successfully negotiated agreements with fair rents, fair treatment, repairs, and long term leases including:


	All tenants being evicted for a reason that was not their fault would get 4-year leases starting at their existing rents, with a 3% cap on each yearly rent increase; and

	All (hundreds) of the management company’s Section 8 voucher tenants would have rents with utility allowances that did not exceed 30% of the tenants’ adjusted income.



Small Tenant Groups

In 2014, four households in a single building in Mattapan joined City Life Vida Urbana after being hit with steep rent increases and eviction notices. The tenants organized into a small tenant association, and with the on-going support of City Life Vida Urbana, the association generated political pressure and publicity about their situation. With legal representation by the Harvard Legal Aid Bureau, the tenant association successfully negotiated housing solutions that met the different needs of each household including:


	For three households, a 3-5-year lease, depending on the household’s initial affordable rent, with a 5% cap on any yearly rent increases.

	For one household that needed to relocate, a 1.5 year occupancy agreement with no rent increase.



For more about how to challenge unfair rent increases, see Chapter 10: Getting Organized - Unfair Rent Increases and Displacement.

2. Pay and Stay

Another option is that you can decide to accept the landlord’s rent increase demand and stay. Before you make this decision:


	Make sure that the landlord’s rent increase notice was proper. See Proper Notice of Rent Increasein this chapter.

	Make sure you can afford the increase because once you pay the higher amount that will be your new agreed-upon rent.

	If you agree to pay, consider asking for a lease to lock in the rent so you are not hit with another rent increase demand in the near future.



a. Make Sure You Can Afford the Increase

It can be tempting to deal with the immediate stress of a rent increase notice and the pressure of a possible eviction by paying the rent increase that your landlord demands. However, consider whether you can really afford to pay the higher amount going forward as your new rent.

If you pay the increase even once, you will have “accepted” your landlord’s “offer” of a higher rent, and you will be obligated to pay this amount as the new rent going forward. If you later fail to pay the higher rent because it becomes unaffordable, the landlord can then seek to evict you for non-payment of rent based on a 14-day notice to quit.50[bookmark: _ednref50]  If you had rejected the rent increase and continued to pay just your old rent amount, the landlord would have had to use a 30-day “no fault” notice to quit to try to evict you.51[bookmark: _ednref51] 

Remember – A notice to quit is just the first step in the eviction process and does not mean you have to move out by the date stated on the notice. No one can lawfully remove you or your belongings from your apartment without a final order of the court.

b. Consider Asking for a Lease

If you decide you are able to pay the rent increase going forward and agree to accept it as your new rent, but do not have a lease, you may want to negotiate a rental agreement or lease to lock in your new rent for a specific period. Having the rent locked in by a lease will prevent the landlord from demanding another rent increase in the near future. For more see Chapter 4: What Kind of Tenancy Do I Have - Tenants with Leases.

3. Refuse and Move

If you do not want to pay the rent increase or cannot afford to pay it, you should continue to pay the current rent while you look for a new apartment. As long as you continue to pay your current rent, your landlord is required to accept it.

If you do not pay the increase, however, the landlord may decide to start an eviction case against you. But while you continue to pay the current rent, your landlord must use a 30-day notice to quit for a no-fault eviction (an eviction that is not your fault). She cannot use a 14-day notice to quit for a non-payment of rent. The reason is that although you have not agreed to pay the increase, you are paying the agreed existing rent. For more see Chapter 12: Evictions - Receiving Proper Notice.

a. If You Get a Notice to Quit

Do not ignore a notice to quit. However, if you get a notice to quit for any reason, you do not have to move by the date stated on the notice. A notice to quit is just the first required step to start an eviction case.

If you are unable to negotiate an agreement with your landlord, and your landlord brings an eviction case in court, there are steps to take to protect yourself. Read Chapter 12: Eviction.

b. Landlord Accepts Current Rent after Notice to Quit

If your landlord gives you a notice to quit, but after that accepts the old rent amount without clearly letting you know that the rent money is being accepted "for use and occupancy only," your landlord has accepted you back as a tenant and has given up (waived) the right to evict you using the old notice to quit.52[bookmark: _ednref52]  If the landlord still wants to evict you, she must serve you with a new notice to quit to terminate your re-established tenancy.

c. Final Court Order Necessary to Evict

If you do not voluntarily leave, you can only be evicted from your apartment by an order of the court. No one can move you out of your home without a final order of the court (execution).

d. Stay of Eviction

Even if a judge gives the landlord permission to evict you, you can ask the judge for up to 6 months to find another apartment. If you are elderly or disabled, you may ask for up to a year to find a new apartment.53[bookmark: _ednref53] 

IMPORTANT: There are many things to think through before you sign any agreement in court. Unless you definitely have another place to go, be very careful about signing an agreement in court with the landlord that you will move out by a certain date. If you are unable to move out by that date, the court agreement form often says your landlord can get a judgment to evict you without the court ever hearing your case and an execution allowing a sheriff to forcibly move you out. For more see Negotiating a Settlement of Your Case (Booklet 10).


Endnotes



50[bookmark: _edn50] . G.L. c. 186, §11.

51[bookmark: _edn51] . G.L. c. 186, §12.

52[bookmark: _edn52] . A notice to quit may be waived if a landlord accepts rent for a time after the expiration of the notice. Staples v. Collins, 321 Mass. 449, 451 (1947) (landlord who accepted rent without protest could not deny that acceptance of rent created a tenancy at will); but cf. Rubin v. Prescott, 362 Mass. 281 (1972) (holding that upon sale to a new landlord, tenants who were tenants at will under the old landlord, become tenants at sufferance under the landlord). Waiver is a question of fact that depends on the circumstances of each case. Gordon v. Sales, 337 Mass. 35, 36 (1958) (“payment and acceptance of rent for a period in advance of occupancy, are prima facie proof of the creation of tenancy at will” and controlling in the absence of a showing to the contrary, but “other facts may ... require a finding that the landlord did not intend to waive his right to possession.”); Jones v. Webb, 320 Mass. 702, 705 (1947) (landlord waived notice to quit when he cashed check on which tenant had written, above landlord's endorsement, that check was for "rent"); Slater v. Krinsky, 11 Mass. App. Ct. 941, 985 (1981) (rent accepted after notification that rent payments were only being received for “use and occupancy” was sufficient to prevent waiver); McCarthy v. Harris, 17 Mass. App. Ct. 1002 (1984) (although notice to terminate tenancy may be waived if landlord accepts rent for time subsequent to expiration of notice, no waiver by accepting rent where notice unequivocally stated that any monies paid by tenants were accepted for use and occupancy of premises and did not waive any of landlords' rights pursuant to notice, where similar language was placed on each of tenants' checks underneath landlord's endorsement, and where one tenant, as attorney, represented interests of his wife and himself, as tenants, thus having firsthand knowledge that landlords consistently maintained position that monthly checks were not for rent).

53[bookmark: _edn53] . G.L. c. 239, §9.
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  Utility Rights and Programs - Pullout

Who Pays the Utilities?


The landlord must pay:


	Hot Water and Heat: Unless the lease says you pay.

	Gas and Electricity: Unless you signed an agreement that says you pay and there is a separate meter for your apartment.

	Water: Unless you signed an agreement that says you pay and there is a separate meter. Also the landlord must have a certificate that shows that there are low-flow fixtures in your apartment.




When You Move In

If you have to pay for gas or electricity, contact the gas or electric company. Most utility companies allow you to ask for new service over the telephone. Some companies may require you to fill out a form.

You have the right to gas and electric service, but certain rules apply if you owe a utility bill at a previous address.


Protect Yourself - Help Paying the Bill

Private electric and gas companies offer discounts if you get government assistance like SSI, Food Stamps, or Head Start.

If you need help paying heating bills, find out if you qualify for the Fuel Assistance Program. Call 800-632-8175.

Utility companies also have special programs to help you pay past due bills. These are Arrearage Management Programs. If you qualify, every time you pay a bill on time, they give you a credit on your past due bill.




If You Owe a Utility Bill

Gas and Electricity




If you owe a gas or electric bill from a previous apartment, the company may ask you to pay the bill off before they turn on new service. They may also agree to a reasonable payment plan. You can contact the company directly and negotiate your own payment plan. Do not agree to pay an amount you cannot afford.


If a utility company refuses to turn on the new service, they may ask you to sign a Cromwell Waiver. This form gives the company permission to add your unpaid bill to your new bill and set up a payment plan. If you do not pay your new bill, they can turn off your service. Do not sign a Cromwell Waiver if the bill from the previous address is wrong or it is not yours.

If a company refuses to set up a payment plan or sign a Cromwell Waiver, call the Department of Public Utilities Hotline at 877-886-5066 and ask them to help you.

Cell Telephone

If you owe money to a cell phone company, you can set up a new account by negotiating a plan to pay off what you owe. If a company will not agree to a payment plan, call the Department of Telecommunications and Cable consumer line at 800-392-6066.

Protection Against Shutoffs

Resolving a Dispute with the Company:

    
 If a utility company does not fix a problem to your satisfaction, ask the company to protect your service until they resolve the dispute. If they have not already shut off your service, they cannot shut it off while they are resolving the dispute.

Landlord Fails to Pay: If your landlord is

    
 responsible for utilities and fails to pay, a company must give you at least 30 days notice before they can shut off your service.

You Fail to Pay at Your Current Address:

    
 A utility company can only shut off your service if you fail to pay your bill at your current address. They cannot shut off your services for charges from a prior address or for money a prior tenant owes.

Special Protections: If your household has a low-income, a utility company must not shut off your services if anyone:


	Is under 12 months or older than 65,

	Has a serious or chronic illness like diabetes, ADHD, asthma, or

	You cannot afford to pay for heat for the winter months – November to March and sometimes to April.



Ask the company for a hardship application.

If the utility company does not help you call the Department of Public Utilities 1-877-886-5066




Phone Service Help

If you have a low-income, special services and programs can help you pay your phone bill and keep basic phone service.


	You can get 90 days to pay your phone bill if someone in your house has a serious illness. Also, if someone has a personal emergency and needs a phone, you can get up to 30 extra days.

	You may be able to negotiate a payment plan if you ask the phone company. If they will not accept a reasonable payment plan, call the Dept. of Telecommunications and Cable at 800-392-6066. Tell them you need an advocate to negotiate a plan.

	You can get your deposit back if you pay all your phone bills on time for 6 months. After 6 months, ask the phone company for your deposit, plus interest.

	You can get a discount each month if you get government assistance like SSI, Food Stamps, and Head Start. Apply to your phone company.

	The Lifeline program provides a landline, cell phone or internet service at a reduced cost. Call your phone company to apply. If do not have a phone or your phone company does not offer Lifeline call the Dept. of Telecommunications and Cable consumer line at 800-392-6066.




Introduction

If you are having a problem with your utility company, you need to arm yourself with the right information. In many situations, you will be able to resolve the problem yourself.

In other situations, you may be able to get help from the Department of Public Utilities (DPU), the state agency responsible for regulating utility companies.

This chapter will focus primarily on your rights in dealing with the electric, gas, and water companies. Also included is some limited information about dealing with wireline telephone companies, which are regulated by the state Department of Telecommunications and Cable.  Note that wireless phone companies’ prices or practices are generally not regulated.

For further in-depth information about the rights of utility consumers in Massachusetts and practical advice on how to address problems, see National Consumer Law Center’s “Utilities Advocacy for Low-Income Households in Massachusetts” (3rd Ed.).


The Department of Public Utilities

The Department of Public Utilities (DPU) is the state agency responsible for regulating utility companies. DPU regulates gas, electric, and privately owned water companies (but not municipal water companies).1[bookmark: _ednref1]  Telephone companies are regulated by the Department of Telecommunications and Cable (DTC) and operate under a slightly different set of regulations.2[bookmark: _ednref2] 

The DPU has a special consumer hotline staffed by advocates who are trained to help consumers when companies do not follow the law or refuse to make reasonable agreements. DPU's advocates are not lawyers, and they will not represent you. However, DPU advocates are able to resolve many of the problems that customers have with utility companies.

Before calling the DPU consumer line, you must first try to resolve your problem directly with the utility company. You can do this by calling the company's Customer Service number or writing the company a letter. If this fails to resolve the problem, call the DPU Consumer Division and explain the problem, providing as many details as possible.

If the DPU advocate cannot help you, you can try speaking to a DPU Consumer Division supervisor. As a last resort, you have the right to request a hearing against the utility company with a neutral hearing officer supplied by the DPU. The utility company cannot terminate your service while an appeal is pending on a disputed bill.3[bookmark: _ednref3] 



Consumer Hotline

How to Reach the Department of Public Utilities

The Department of Public Utilities (DPU) is the state agency responsible for regulating utility companies. In addition to regulating the quality of service, the DPU investigates problems, and has procedures to help you resolve problems.

1-877-886-5066

Department of Public Utilities

Consumer Division

1 South Station

Boston, MA 02110

You can also use the On-Line DPU Complaint Form




Endnotes



1[bookmark: _edn1] . See generally G.L. c. 164 (gas and electricity); G.L. c. 165 (water); 220 C.M.R. §25.00 (billing and termination regulations for gas, electric, and water companies).

2[bookmark: _edn2] . DPU 18448 (telephone regulations). If you cannot access this link for the telephone regulations, they are available at no charge from the National Consumer Law Center, 617-542-8010.

3[bookmark: _edn3] . G.L. c. 164, §1F(2); 220 C.M.R. §25.02(1).


Your Right to Obtain Service

When you move into an apartment, you have the right to receive gas and electric service upon request, although special rules apply if you owe the utility company money from a prior address. Most companies will allow you to request new service by telephone.

Some companies may require you to sign an application form.Some companies refuse to serve people under 18 years old, even if they are living in their own home. There is no legal basis for refusing service to a minor. If a company refuses you service for this reason, call the DPU.4[bookmark: ednref4]

Tenants also have the right to water service and a landlord is required by law to keep the water systems for a rental unit in good working order.5[bookmark: ednref5]

1. Who Pays for Utilities

The following chart tells you when you are responsible for paying utilities and when your landlord is responsible.




	Type of Utility
	Who Pays





	
Water


	Landlord is usually required to pay. For more information see When Can a Tenant Be Billed for WateronMasslegalhelp.org.6
[bookmark: _ednref6]



	Fuel for Hot Water
	Landlord must pay unless a written lease says the tenant must pay.7[bookmark: _ednref7]



	
Fuel for Heat


	Landlord must pay unless a [bookmark: P4]written lease says the tenant must pay.8[bookmark: _ednref8]



	Electricity and Gas
	Landlord must pay unless there is a meter that separately calculates the tenant's electricity or gas use and a written document says the tenant must pay.9[bookmark: _ednref9]





2. If You Owe Money from a Previous Address

a. Electric and Gas

If you owe an electric or gas company money from a previous address, the company may say that it will not set up an account at your new address unless you pay the full amount owed (the arrearage ) or arrange a payment plan satisfactory to the company. The companies often require payment of at least half the arrearage up-front, and sometimes much more than half. However, if you never failed to pay two or more bills in a row at your prior address, you have a legal right to set up a new account so long as you agree to pay off the total amount owed within three months.10[bookmark: _ednref10]

If you did go two or more months at your prior address without paying your bill, the company may still have to set up a new account for you as long as you do the following:


	Agree that the company may add the arrearage from your old address to your new account,

	Set up a reasonable payment plan to pay it off, and

	Give the company permission to terminate your new account if you fail to keep to the payment plan.



To make this agreement and set up a new account, ask to sign a "Cromwell Waiver." This is a document that gives the electric or gas company the permission to add the old arrearage to your new account and to terminate your new account if you do not pay it off, which the company would not otherwise be able to do.

You should only sign a Cromwell Waiver if you have an old arrearage that is causing the utility company to deny you service at your new address.

Once you sign the Cromwell Waiver, you need to set up a payment plan. The company must agree to a payment plan that is reasonable, taking your income level into consideration. For tips on setting up a plan, see the section in this chapter on Getting Help Paying Your Bills. If you qualify for a special protection, you should tell this to the utility company. See the section in this chapter on Special Protections Against Shut-offs.

If the gas or electric company refuses to let you sign a Cromwell Waiver and set up a reasonable payment plan to dispose of your old arrearage, call the DPU consumer line for assistance.11[bookmark: _ednref11]

b. Wireline Telephone

Wireline telephone companies are more resistant to setting up new accounts for customers who owe money on old accounts. There are no rules specifically addressing the situation of customers seeking new service who owe the phone company money from a prior address. You also may be able to set up a new account by negotiating a payment plan with the telephone company to pay off what you owe. If the company will not agree to a payment plan that is reasonable based on your income, call the DTC consumer line, 800-392-6066. A DTC consumer advocate may be able to help you negotiate a better plan.

3. Deposits

a. Electric and Gas

A company cannot charge you a deposit for residential electric and gas when you first receive service.12[bookmark: _ednref12]

b. Wireline Telephone

A wireline telephone company may charge you a deposit of up to $50 if you owe them money from an old address and if you do not dispute the old bill. The telephone company may also require a deposit if you were previously shut off for failing to pay your bills. If you do pay a deposit and then pay your bills on time for six months, the telephone company must return your deposit, with interest, upon your request.13[bookmark: _ednref13]

4. Installation Fees

a. Electric and Gas

Electric and gas companies generally do not charge installation fees to connect your services.14[bookmark: _ednref14]

b. Wireline Telephone

The telephone company routinely charges fees to connect a wireline telephone (as opposed to wireless) in your house to the central office. They also routinely charge for any requests you make for service, home wiring, or additional jacks. For a list of these charges, contact the phone company.

Note that if you receive TAFDC, EAEDC, SSI, MassHealth Basic or Standard, SNAP (formerly Food Stamps), LIHEAP (fuel assistance), free school lunch, Head Start, Veteran's assistance or federal housing assistance, you may qualify for "Lifeline," which provides a monthly discount of approximately $18 per month on the cost of basic wireline phone service. If not, you may be able to get a free wireless phone with a limited number of free minutes each month.

See more information about the Lifeline programat Mass.gov.


Endnotes



4[bookmark: edn4]. While G.L. c. 231, §§85O, 85P say that if you are 18 or older, you have reached the age of maturity and have the full legal capacity to contract, there is no statute which provides a legal basis for denying services to someone under the age of 18.

5[bookmark: edn5]. 105 C.M.R. §410.180 requires the property owner to provide occupants with potable water. 105 C.M.R. §410.190 requires the property owner to provide and maintain facilities in good operating condition which are capable of heating water. 105 C.M.R. §§410.350 and 410.351 require the property owner to have proper plumbing connections and to maintain plumbing and water systems so that they are free from leaks.

6[bookmark: _edn6]. In certain limited circumstances the property owner could require the tenants to pay the water bills. G.L. c. 186, §22 and 105 C.M.R §410.354(D). Very few property owners have been willing to comply with the conditions that must be met to shift to tenants the burden of paying for utility bills. Therefore, very few tenants in Massachusetts are actually responsible for paying for water. For more information about the water sub-meter law go to: www.MassLegalHelp.org/housing/water-law.

7[bookmark: _edn7]. 105 C.M.R. §§410.190, 410.201. If no such written agreement exists, the landlord is legally responsible for the cost of heat and hot water even if the tenant has adopted the practice of paying for them. Young v. Patukonis, 24 Mass. App. Ct. 907 (1987). See also 105 C.M.R. §410.354 (property owner must pay for the electric and gas bills unless there is a separate meter which measures only the tenant's own usage and there is a written letting agreement requiring the tenant to pay).

8[bookmark: _edn8]. 105 C.M.R. §§410.200, 410.201, 410.355. If no such written agreement exists, the landlord is legally responsible for the cost of heat and hot water even if the tenant has adopted the practice of paying for them. Young v. Patukonis, 24 Mass. App. Ct. 907 (1987). See also 105 C.M.R. §410.354 (property owner must pay for the electric and gas bills unless there is a separate meter which measures only the tenant's own usage and there is a written letting agreement requiring the tenant to pay).

9[bookmark: _edn9]. 105 C.M.R. §410.354.

10[bookmark: _edn10]. 220 C.M.R. §27.00.

11[bookmark: _edn11]. The process of using "Cromwell Waivers" to get service at a new address is not required or even described anywhere in the DPU's regulations. 

12[bookmark: _edn12]. 220 C.M.R. §27.00. This prohibition on deposits applies to the privately owned utilities, such as NSTAR and National Grid, which provide electricity and gas to 90% of the households in Massachusetts. Municipally owned utilities—for example, the Groton Electric Light Department—can charge deposits. G.L. c. 164, §58A.

13[bookmark: _edn13]. DPU 18448, Rule 4.5.

14[bookmark: _edn14]. Gas service is not available except where your company has existing distribution lines. Electric companies may not readily agree to provide service to a 
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Organizing a Tenant Group - Pullout


A tenant association is a group of tenants who work to fix their housing problems. Tenant associations have had success because they organize together.

Tenants have the right to organize! It is illegal for your landlord to retaliate against you for being part of a tenant group. The landlord cannot evict you, raise your rent, or change your lease because you joined a tenant association.


Identify Problems

Know your rights. The best way to protect yourself is to know your legal rights as a tenant.

Get Help. Your community has lots of resources. Don not be shy – ask for help! You may want to contact:


	A lawyer for legal help,

	A trained organizer to help you plan,

	Local community organizations,

	Local universities and law schools with students to help you do research.




Protect Yourself - Stay United

Watch out! Landlords sometimes try to divide tenant groups by intimidating tenants or pretending to be a victim. Stay united.




Talk with other tenants. Tenants may be afraid to speak up. Ask your neighbors about housing problems and listen carefully! Let them know that tenants have a right to organize.

Bring tenants together. After you talk to tenants and identify common problems, schedule a meeting so that all tenant can come together to make a plan.

Make a Plan

Once you bring tenants together, make a plan! To do this, clearly define the problems. Write them down. Identify the group’s goals and the things you want to change. Think about these questions as you make a plan:


	What is the problem?

	What will solve the problem?

	Did your landlord break a law?

	Who has power to fix the problem?

	Where can you get help?



Choose Your Tactics

Next, decide which tactics or methods your group will use to fix your problems. Plans and tactics must fit your situation and may have to change over time.

Here are a few tactics to consider:


	Write a letter to your landlord to documents your group’s concerns.

	Have tenants sign a petition to show your landlord that a lot of people are affected.

	Get Board of Health inspections to order a landlord to make repairs.

	Have a rally, picket, or demonstration.

	Make window signs and banners.

	Get media attention

	Take your landlord to court. Ask a lawyer to review your case first.



Negotiate

Try to meet and negotiate with your landlord. Negotiating means working to agree with your landlord about solutions. Before you negotiate, get ready!


	Have a list of your demands.

	Have proof of the problems.

	Know your rights.

	Put your agreement in writing.




Start a Tenant Group

Choose leaders. You can have one leader or a group of leaders who rotate responsibilities to run meetings and keep a group going. A good leader listens, is patient, and inclusive.

Keep tenants informed and included. Have regular meetings and use social media, fliers, phone trees, and events to keep all tenants updated.

Translate. Translate information and have interpreters for meetings for people who do not speak English.

Set ground rules. Good meeting ground rules are the best ways to prevent conflict. Examples: one person talks at a time, no interrupting, no put-downs, a time limit for each person who talks.

Make committees. A committee is a team of people that works on a task. Common committees are: Negotiation, Outreach, and Fundraising.

Keep records. Have someone take notes during meetings. Document your communications with your landlord.

Work with a lawyer and an organizer. A lawyer can tell you about your rights. An organizer knows about organizing tactics. Remember, decisions are up to the group not your advisors.

Evaluate your work. Be willing to change your plans and tactics as you go.

Get more tenants involved. It takes time and patience to get more people involved. Most people need to be asked directly.


Get Support

From the media: newspapers, TV, radio, and the internet are powerful tools for tenants. Positive media attention can help pressure your landlord to negotiate.

From politicians: local, state and national politicians can help by writing a letter to your landlord or by facilitating a conversation between you and the landlord. Make sure people in your building are registered voters if eligible to vote.

From community leaders and groups: local leaders and groups, such as clubs, churches, and labor unions, can help by writing support letters, attending rallies, or giving you resources or meeting space.



Why Organize

Tenant unity can be a powerful force. Although tenants in Massachusetts have rights, it can sometimes be difficult to enforce those rights on your own because landlords often have more resources and more power. One way to level that playing field is to join forces with other tenants. By working together, tenants have successfully organized against rent increases, bad conditions, evictions, harassment, and foreclosures and can overcome many different types of housing problems.

Some examples of what tenant groups have accomplished include:

In 2012 and 2013, an investor-landlord bought a series of buildings across Greater Boston, many of which had fallen prey to foreclosure. The investor refused to make needed repairs to many of the units it purchased, and yet demanded rent increases from the tenants, some as high as 50%. A group of tenants (which included some former owners) living in this investor’s buildings formed a tenants association, collectively refusing to accept the rent increase and demanding that needed repairs be performed. When the investor responded by bringing eviction cases against the tenants, the tenants held protests and reached out to their city councilors and state representatives for support. Ultimately the investor dropped the eviction actions, agreed to make repairs, and signed four-year leases with the tenants that capped annual rent increases at 3%.

Between 2014 and 2015, an investor-landlord purchased dozens of buildings in a Boston neighborhood with predominantly working class Latino residents. If a building was not delivered vacant by the former owner, the investor brought eviction actions against the existing tenants. A group of tenants from multiple buildings owned by this one investor began attending weekly community meetings where they learned about their rights, obtained legal counsel, and formed a tenants association. The tenants collectively demanded that the investor dismiss all pending eviction actions against them and reinstate their tenancies. The tenants also made their demand public, bringing their story to the media and to public officials. Shortly after the tenants made their demand, the investor agreed to dismiss the pending eviction actions and to allow the tenants to remain in their homes as tenants.


While working in a group does not always result in such a neat victory wrapped up in a written agreement and while group work takes time and patience, tenants are, increasingly, reaching into their community for support. With organizers, lawyers, and other community advocates, tenants are successfully negotiating new leases and agreements that keep their apartments affordable and improve their housing conditions. In some cases, tenants are even able to negotiate the purchase of their property by a nonprofit developer that will keep it affordable over the long term.


Challenging a landlord, however, can feel frightening. As a tenant, you may be afraid that your landlord will label you a troublemaker. Or you may be afraid of retaliation or losing your home. The best way to protect yourself is to find out your rights, figure out your options, and fight the battle with others, not alone. Imagine if you were a landlord and more than one tenant came to you as a group with a complaint. There is more power in numbers, and organizing changes the power dynamic.

As a group, tenants have the power to define what is happening as a moral issue about a group of people's homes, not just a legal issue about an owner's investment. For example, while the law does not prevent a landlord in the private unsubsidized housing market from doubling rents, organized tenants have taken a stand against excessive rent increases and won fair rent increase schedules.

The key is not to let a landlord discourage you from trying to organize to improve your housing. If you let landlord pressure keep you from moving forward, you are only helping her instead of yourself.

The purpose of this chapter is to pass on the lessons that organizers and tenants have learned about how to organize. Being able to organize is a valuable skill. By working collectively, and not alone and in isolation, tenants can shift the balance of power such that the housing needs of people in a community can compete in a real estate market that continues to drive up the cost of housing.


You Have a Right to Organize

Tenants in Massachusetts have a right to organize. It is illegal for a landlord to retaliate against you by trying to evict you, sending you a rent increase notice, or sending you a notice of any substantial changes in the terms of your lease or tenancy because you have attended a tenants meeting, joined a tenants group, or because you are organizing a tenants group.1[bookmark: _ednref1] 

Despite the fact that it is illegal for a landlord to retaliate against you for organizing, it happens. For this reason, as you take on the work of bringing tenants together, the best way to protect yourself is by knowing your rights, putting all significant communication to the landlord in writing, and documenting what is happening. It is also important to get help. For more information about retaliation, see Chapter 12: Evictions.


Where to Start

1. Know Your Rights

As a tenant, when you organize you need to know what your rights and responsibilities are and what the landlord's rights and responsibilities are. Knowing your rights will always help you determine what options you may have. This book is a starting place.

You can also go online to www.MassLegalHelp.org for answers to frequently asked questions that you can use as handouts.

Because no two situations are the same, it is also important to consult with legal and community advocates who can provide you with more information about the law and help you think through your particular situation.

2. Get Help

If you start to organize tenants, the more help you have, the better off you will be. As you confront specific legal issues, contact a lawyer to educate the group about the law and potential legal strategies. A lawyer familiar with housing law can tell you what your rights are, help you evaluate different legal strategies, advise you about how to protect yourself, help you negotiate agreements with your landlord, and represent you in court. A list of legal services offices and legal referral programs are in the Directory.

To help you bring together a group that can exert the necessary pressure, it is also good to try to get the help of a trained organizer. Organizers can help groups develop strategies, think through different tactics, do door-knocking, call meetings, plan "actions," and develop leadership skills.

Unfortunately, there are only a few organizations that make tenant organizing a priority, so you may need to become creative about how you get this type of help. Local community action programs or community development corporations sometimes have staff who help tenants organize. Towns and cities have money called Community Development Block Grant funds, which can be given to tenant groups to hire an organizer.2[bookmark: _ednref2]  Local religious organizations and labor organizations may be able to offer organizing assistance to tenants. For a list of community development organizations and tenant groups, see the Directory.

At some point, you may also need to do some research to find out what's going on with your building, who your landlord really is, who holds the mortgage on the property, and what the property's ownership history is. Landlords sometimes hide their identities by hiring management companies or by forming trusts, corporations, or partnerships, or by putting the property in a relative's or spouse's name. Local universities and law schools may be able to provide students to help you do research on the ownership of your building. For more information see Chapter 13: When to Take Your Landlord to Court - Who Owns Your Building.

If your building has been foreclosed, finding out who the owner is can be even more complicated. For information about how to do landlord research in this context, see the section inChapter 18 Tenants and Foreclosure called Find Out Who the Owner Is.

3. Find the Common Ground

One of the first steps in organizing is to talk with other tenants to find out what problems they have had with the landlord. Talk to people in the hallway, at the mailboxes, wherever you see them. Tell them that you've been having problems and ask them whether they have been having problems, too. Then listen carefully to what people are saying.

You may find that you are not alone. If other tenants have been having similar problems with the landlord, you may want to go door-to-door and talk to more people. An organizer can help you by providing you with support, materials, and tips about how to do door-knocking.

If you live in a small building where there are not many other tenants, consider expanding your outreach efforts to other buildings in your neighborhood owned by the same landlord. Tenants in those buildings may be experiencing problems similar to yours. In some circumstances, you may even consider reaching out to tenants in your neighborhood who live in buildings owned by other landlords. For example, in some towns and cities, tenants and former owners who live in the same foreclosed properties have formed groups that jointly advocate to solve common problems. In addition, tenants and formers owners living in different properties but struggling with the same lenders/new owners, have created “Bank Tenants Associations.” As an example check http://www.springfieldnooneleaves.org/snol-work/springfield-no-one-leaves-campaign-bank-tenant-association/

When you go door-to-door, introduce yourself as a tenant in the building. Let people know why you're out knocking on doors. For example, if you haven't been able to get the landlord to make repairs or you just got a rent increase, ask other tenants whether they have had the same problem.

In your door-to-door campaign, you can use a survey to collect information about what problems people have been having in order to figure out what the common problems are. See the sample survey, which you can adapt to fit your situation Tenant Survey (Form 22).

Talk to as many tenants as possible. Be careful not to avoid talking to tenants who may keep to themselves. If you exclude people from the start, those people may feel left out and resentful and could undermine later organizing efforts. Including people from the get-go is a very important part of organizing.

As you speak with tenants, you may find that people are scared to talk for fear of retaliation. Expect that some people may not open up to you right away. Understanding their fear, educating them about their legal rights, talking about your own personal situation, and giving people hope that together tenants may be able to solve a problem (as described by the examples at the beginning of the chapter or other successful struggles you may hear about) is an important part of helping people feel they can step out and that organizing can work.

As you talk with tenants, give them a handout to read so that when you have gone they will have something in hand that will help them better understand the situation. See Sample Tenant Organizing Flier (Form 27). Also check www.MassLegalHelp.org for free information about tenants' rights.

If people in the building speak different languages try to have your flier translated. People in the building, tenant organizing and advocacy groups may be able to help.

After you have had an initial round of conversations with tenants, review the surveys you collected.


	What have you learned?

	What were the common issues?

	Did people feel strongly enough about problems to want to organize?

	Is there a core group of tenants who are willing to meet to work on the problems?



After you compare the results, hold a meeting or start knocking on doors again. This time, give people the results of what you learned.

4. Bring Tenants Together

If, after talking with and surveying tenants, you find that people have identified common problems and there is a core group that wants to do something about them, the next step is to bring together as many tenants as possible by calling a meeting. When you call this first meeting, here are some things to keep in mind:


	A first meeting should be as informal as possible. Part of the goal of this meeting should be that people get to meet each other.

	Being informal does not mean that a meeting should go on aimlessly with no focus. One or two people should run the meeting. If the meeting is too unfocused or goes on too long, people may get tired and leave.

	In some instances, it may be a good idea to develop a leadership committee before calling the first meeting, and choosing members of the leadership committee to run the first meeting.

	To start the meeting, go around the room and ask people to introduce themselves. Don’t assume everyone knows everyone.

	Whoever is running the meeting should encourage people to speak about the problems they have with the building or the landlord.

	Expect that people may be afraid at first to speak out or get involved. People may be worried that by taking any action they might be evicted or harassed by the landlord.

	Give people information about how the law protects tenants against retaliation and that under the law tenants are allowed to organize.

	As tenants speak and listen to one another, the chair can help people realize that that they face similar problems, and that by working together the group may be able to solve these problems.

	For practical tips about running a meeting, see the section in this chapter called How to Run a Good Meeting.



5. Put Together a Plan

When you bring tenants together, whether you are a group of two or 20, if you want to do something about a problem, you need to clearly define the problem and then identify what you want to change. What are the group's goals?


	Get repairs made?

	Prevent a steep rent increase and keep rents affordable?

	Improve security in the building?

	Improve maintenance and management?

	Protect tenants from being evicted?

	Change the ownership of the property?



It is important to be as specific as possible about what you want. If tenants are not clear about the goals, organizing will be difficult and frustrating. If a group identifies several goals, you may need to pick one that you are going to work on first. You can also identify goals by whether they are long-term, short-term, or immediate, and this can help a group prioritize what work needs to be done first.

Once you have figured out what your goals are, you will need to think about potential solutions and develop a plan of action.


Endnotes



1[bookmark: _edn1] . G. L. c. 186, § 18, and G. L. 239, § 2A.



Developing a Plan

Effective tenant organizing requires thinking strategically about how to solve a problem. It takes time and information to develop an initial plan of action or strategy. Strategies or campaigns (we use these words to mean the same thing) also evolve, change, and are refined over time.

For example, your goal may be to keep rents affordable and get repairs made. Your strategy may be to try to negotiate new lease agreements and a repair schedule with the landlord. If the landlord refuses to negotiate, you may have to develop a campaign using other tactics in order to achieve your goal. Or the group may decide that the strategy should be to try and interest a local nonprofit housing organization in taking over the property in order to keep it affordable.

There is no one strategy that fits all situations. A strategy will depend on many different factors, including the existing relationships between the landlord and the tenants—which are as varied as the people themselves. If the relationships are bad, how does the strategy address this? If the relationships are worth saving, how does a strategy accomplish this?

When a group maps out a strategy, it is helpful to ask a series of questions to sort through what leverage or power a group has, and what points of pressure may be applied to bring about the group's desired goals.

What follows are some questions to help your group look at different options in order to shape a strategy—along with some sample answers. Bring these questions to your meeting and figure out which ones make sense for the group to answer. Write the group's answers on sheets of paper posted up on the wall so people can see that their ideas are being recorded. When you write these ideas up on the wall, people will begin to see connections and you will begin to sort through the information in order to develop a strategy.

Questions to Ask


	
What is the problem?

Repairs not getting made.



	
What is causing the problem?

Landlord refuses to make repairs.

Landlord cannot manage property.

Landlord is financially in trouble.

Landlord cannot afford to pay high mortgage and make repairs.



	
Who has a direct interest in solving the problem?

All tenants.

Some tenants.



	
What is the solution?

Landlord makes the following repairs:

(List repairs)



	
Are there any "legal handles" (violations of law) that will give a group leverage?

Serious violations of the state Sanitary Code.

Illegal retaliation by the landlord.

Landlord has interfered with utilities.



	
Who has the power to help bring about the solution?

Landlord—can agree to a repair schedule.

Housing inspector—can issue a repair order.

Court—can order a landlord to make repairs.



	
Who are potential supporters that can help you?

Neighbors

Community advocates

Local elected officials

Local city or town health and safety officials

Lenders

Nonprofit housing developers

Faith-based organizations

Unions





After a group decides on a strategy, the group should map out the specific tactics to carry out a plan. The tactics a group uses will also depend on many factors.

Some specific ideas for developing strategies and tactics related to bad conditions, rent increases, and landlord harassment are in the next section of this chapter.

In addition to materials that tenant organizing groups have developed based on their local experiences, some good resources on developing strategy that are available online are:


	Roots to Power: A Manual for Grassroots Organizing by Lee Staples (3rd Edition 2016)

	Organizing for Social Change, by Kim Bobo, Jackie Kendall, and Steve Max (4th Edition 2010)

	Playbook for Progressives: 16 Qualities of the Successful Organizer, by Eric Mann (2011)



1. Possible Tactics

Tactics are the steps you can take to accomplish your goals. They are the moves made to gain more leverage, more bargaining power, more public support.

As a general rule, the tactical goal that every group should have is to try to negotiate a solution directly with the landlord. By negotiating your own solution, you may have more control over what the terms of an agreement are—as opposed to having a judge control the decision. For example, tenants in Massachusetts are achieving substantial victories by negotiating collective bargaining agreements (agreements for all the named tenants) directly with landlords that establish fair rent increases for a set period of years, see Sample Collective Bargaining Agreement (Form 23).

Half the battle, however, is getting a landlord to the table to negotiate. A landlord may refuse to negotiate with your group, insisting that they will deal only with each tenant individually.4[bookmark: _ednref4]  To succeed in your struggle, you will have to stay unified and resist such efforts to divide and conquer. If your landlord refuses to negotiate directly with your group, you may have to use other tactics that put pressure on the landlord to negotiate. These other tactics will, if successful, bring your landlord to the negotiating table willing to work through a fair agreement.

Many factors will influence what tactics a group chooses to use and when to use them. Different tactics will have different effects in terms of escalating pressure. Some tactics change the struggle—from being tenant vs. landlord to community vs. landlord.

New information may surface that offers tenants unexpected opportunities and new ideas for tactics. Likewise, unexpected opposition may also rear up in response to organizing. It is important for a group to constantly evaluate its tactics and retool according to the situation.

When deciding what tactics to use, brainstorm about all the possibilities. Then evaluate the pros and cons of each. For example:


	Do tenants feel comfortable with the tactic?

	What are the possible gains?

	What are the possible risks of a tactic?

	Do you have the people, time, and resources to carry out the tactic?

	Will the tactic build the group's power?

	How will the tactic be perceived by the community and the media? Positively? Negatively?



There are many different types of tactics tenant groups have used to achieve their goals. Different tactics can also be woven together to achieve the desired goal. Below is a list of possible tactics to consider at different stages of a struggle.

a. Letter Writing

One of the most important first steps in negotiating with a landlord is letting your landlord know—in writing—what the group's concerns and demands are. Letter writing is fundamental to any negotiation between a tenant group and a landlord. Letters provide a "paper trail" or documentation of the dialogue between both parties as it unfolds and can by themselves lead to a negotiated solution.

Figuring out what to include in a letter is what takes time. Putting a group's demands in writing, however, forces tenants to be clear about what they are trying to convince a landlord to do.

A group can also use letters to a landlord to establish more accountability between the tenants and the landlord by sending them to other people. This is done by putting "cc:" followed by the names of the other people at the bottom of your letter. The "cc" (which stands for the now old-fashioned "carbon copy") tells the landlord that a copy of the letter has been sent to the people who are listed after the "cc."

For example, you may want to "cc" your lawyer (if you have one), local elected officials for your area, the Board of Health (or Inspectional Services Department), religious institutions, or other community and political leaders. When you do this, the landlord will know that the people who have been "cc'ed" know what is happening and are watching. To whom the letter is "cc'ed" is a strategic decision that needs to be thought through by the group. See Sample Letter from Tenant Group to a Landlord (Form 28).

b. Petitions

A petition is a statement that people sign because they support that statement. Petitions are a great way for tenants to build support on an issue. They are a way to communicate with the landlord that a lot of people are concerned about an issue. You can take a petition door-to-door and get it signed. You can use a petition as a way to let elected officials and the media know that a lot of tenants are concerned about an issue and are making a demand for change.

Never give away an original petition. Although you can always show an original petition to the landlord or the press, if you want them to have a copy, make them a photocopy. See Sample Organizing Petition (Form 25).

c. Board of Health Inspections

Inspections of more than one apartment by a local Board of Health (or Inspectional Services Department) may put enough pressure on a landlord to make repairs. Chapter 8: Getting Repairs Made tells you more about how to get an inspector. When you contact the Board of Health, be sure to let them know how many apartments need to be inspected before they come out to the property. Also, a tenant should be with the inspector from the beginning of the visit to the end. If several apartments are being inspected, it is valuable for several tenants to be with the inspector as the inspector goes from apartment to apartment. If you are working with an organizer, ask the organizer to be present to take notes and to document what is happening. After the inspections, you must make sure you get from the inspector copies of all reports.

Tenants may have to put pressure on a local Board of Health to do inspections. For example, tenants in Lynn, with the help of legal services, requested a hearing before the Commissioners of the Board of Health to report that inspectors were not giving the tenants timely inspections and failed, once they did, to report obvious violations. As a result of the organizing, the Commissioners demanded that the inspectors improve their services and meet state requirements for timely and complete inspections.

d. Rallies, Pickets, and Demonstrations

Rallies, pickets, and demonstrations are very effective tactics to put public pressure on your landlord if she fails to negotiate or fails to negotiate in good faith. The success of a rally or demonstration depends on how well it is organized. What is needed are people, signs, and coverage by the media.

Care should be taken to choose an appropriate location, preferably one that is highly visible to the public and relevant to the issue, such as your apartment building or your landlord's office. If you decide to picket, you should choose several people to act as leaders to discuss with the police the manner and location of your picketing.

Generally, you have a right to picket on public land as long as you do not physically block access to the place you are picketing. Your picket line must keep moving in a circle; otherwise you may be accused of "obstructing access." Your picket line should be vocal and spirited. Be prepared with chants. (For example: "Two, four, six, eight. Don't evict, negotiate!]

Tenant spokespeople should also be prepared to speak with the press about the group's demands. Bring leaflets to give to the media and people passing by that will tell them why you are picketing.5[bookmark: _ednref5]  Some tenant groups have also used civil disobedience as a form of protest. For example, to protest rent increases, tenants and their supporters held a sit-in at an owner's office, resulting in 14 people being arrested and subsequently that landlord did agree to sit down with the tenant group and negotiate. For more tips on how to plan and conduct a demonstration, see the section of this chapter called Organizing Actions.

e. Window Signs and Banners

Signs and banners proclaiming tenants' goals hanging from a building and taped on the insides of people's windows can be an effective way to make a public declaration that tenants are pressing the landlord for improvements or fighting displacement. (For example: "Anti-Displacement Zone: We Will Not Be Moved!") Make sure the letters on the signs are large and readable. Banners and signs can stay up for awhile and they provide a good opportunity for the media to take pictures.6[bookmark: _ednref6] 

f. Media

Landlords who refuse to maintain their properties, who seek steep and unreasonable rent increases, or who try to displace responsible tenants for higher profits are vulnerable to bad press. So are city officials and code departments that refuse to do inspections or to cite landlords for serious violations.

The media can be a powerful tool. Through press conferences, media events, opinion pieces, letter-writing campaigns, and social media, tenants can put increased public pressure on the landlord. For more about how to do media work, see the section in this chapter called Accessing the Media.

g. Resolutions

Tenants have used resolutions passed by a local town or city governing board as a way to develop support for their campaign. For example, some tenants have brought resolutions that urge the landlord to negotiate fair rents. Resolutions are a way to put increased public pressure on a landlord who refuses to negotiate. They are often covered by the local press. They can also build support among local officials. See Sample Resolution (Form 24).

h. Rent Strike

A rent strike occurs when the majority or all of the tenants in a building withhold their rent or refuse to pay a proposed rent increase. Solidarity in refusing to pay a proposed rent increase (while still paying the rent) is a necessary part of a struggle against a landlord's effort to increase your rent. Withholding rent is a tactic that can be used to pressure a landlord to make repairs.

Before undertaking a rent strike, tenants should clearly understand that, although a rent strike is perfectly legal, it may lead a landlord to attempt to evict tenants. It is essential to get legal advice before embarking on a rent strike. For example, it is important to understand that withholding all your rent can lead to a “non-payment” eviction case, in contrast continuing to pay your old rent and refusing to pay the increased rent can lead to a “no fault” case which is easier to fight in court. For more about proposed rent increases and the options available to tenants, see Chapter 5: Rent. For more about how to withhold your rent, see Chapter 8: Getting Repairs Made.

i. Community Reinvestment Act Complaints

Tenants have used the Community Reinvestment Act (CRA) as a way to get the attention of local lenders who may hold mortgages on properties where landlords refuse to make repairs or who are displacing tenants with steep rent increases. CRA is both a federal and state law that requires banks and savings institutions to take affirmative steps to help meet the credit needs of the entire community they are chartered to serve, including low- and moderate- income areas.7[bookmark: _ednref7] 

For example, a number of years ago, one tenant group in Lynn, with the help of legal services, sent a CRA complaint letter to the landlord's lender concerning the owner's plan to displace dozens of low-income and minority tenants because of rent increases of 60-70%. The tactic, in conjunction with media and other advocacy, led to pressure that resulted in a negotiated agreement between the landlord and the tenants that lowered the rent increase, set a repair schedule, and drew up a one-year lease, which facilitated accessing local rental assistance funds for the tenants.

j. Court Action

Legal action may be one tactic among many that may be available to address a particular problem. Before you decide to go to court, you should carefully evaluate the following:


	What you want,

	Whether you have a good case,

	Whether there are other ways to resolve your problem, and

	Whether you need and can get an attorney.



If your landlord violates the law, there are a number of ways that a court may be able to help you. These are called remedies. For more about different types of remedies that a court can provide, see Chapter 14: Using the Court System.

While courts can be helpful, it is always important to keep a perspective on the legal process. Any court action that leads you back to the negotiating table, where you have a better chance of controlling the outcome, can be considered a victory. If you do go to court, try to pack the courtroom with lots of tenants. Some tenant groups have everyone wear stickers or t-shirts expressing their support. Judges may act differently if they see a number of tenants who are interested in the outcome of the case. Try, when possible, to do some research about a judge’s attitude towards this type of action because it could hurt your campaign.

2. Bad Conditions

Landlords who neglect maintenance and repairs may do so as a strategic business decision. If they spend less of your rent on repairs, they make more money. Other landlords may neglect maintenance because they are not capable of managing the property or they are low-income and cannot afford to pay for a major repair as well as the mortgage. In either case, if your group has notified your landlord about bad conditions and the landlord refuses to make adequate repairs, there are a number of ways to begin to organize tenants around a solution. Here are ideas about what steps to take to organize to get repairs made.


	Distribute information or a flier to all tenants about what conditions violate the state Sanitary Code and what their rights are.

	The Housing Code Checklist (Booklet 2) is a good place to start. Tell tenants to make a list of all of the problems in their apartment and common areas of the building, such as entrances, hallways, and basements.

	Compile this information and write a group letter to the landlord asking that repairs be made.

	There are some government programs that make grants and loans to help eligible owners make repairs at a lower cost. Money for lead paint removal is one example (see Chapter 9: Lead Poisoning). Such programs may also restrict the amount of rents for a period of time after the loan or grant, so they can help tenants achieve the goals of repairs and affordability.

	If the landlord does not respond to your letter about the bad conditions, you can call the local Board of Health (or Inspectional Services Department) to inspect tenants' apartments. Inspections of more than one apartment by the Board of Health may put enough pressure on your landlord to make repairs. Chapter 8: Getting Repairs Made tells you more about how to get an inspector.

	As an alternative to the Board of Health (or Inspectional Services Department), you can hire a private inspector to inspect tenants' apartments. Although such inspections are not free, they are often more comprehensive and can usually be scheduled at times more convenient to tenants.

	When an inspector, public or private, comes to the property, one or more people should be with the inspector from the beginning of the visit to the end. Someone needs to be sure that all the apartments that requested inspections are in fact inspected. Immediately after the inspection, you should receive copies of the inspector's reports for all of the apartments.

	Call a meeting with tenants to develop a list of common problems based on the inspector's reports.

	Write a second letter to your landlord demanding that she make repairs and propose a specific schedule to make them. Get as many tenants as possible to attach their inspection reports and sign the letter to the landlord.

	If, after receiving written notice, the landlord fails to make repairs within a reasonable time, you have the right to use tactics such as rent withholding and repair and deduct—although those tactics should be used sparingly and only after getting legal advice from an attorney familiar with housing law. See Chapter 8: Getting Repairs Made.

	A group may also want to ask a court for an injunction ordering the landlord to make repairs or for an order appointing a temporary receiver to manage repairs. See Chapter 8: Getting Repairs Made - Receivership. Both tactics significantly increase the pressure on the landlord and the negotiating leverage of the tenant group.

	You should periodically hold meetings to discuss the tactics used and other tactics the group may want to consider. Evaluate the pros and cons and get legal advice about each. You may, for example, consider other tactics that make the struggle and your demands more public, such as holding an "action" (organizing event) or contacting the media.



3. Unfair Rent Increases and Displacement

Landlords, especially those who have recently bought rental buildings, sometimes try to impose large rent increases on tenants. In some cases, this is done in an effort to drive low- and moderate-income tenants out so they can rent to higher-income tenants. In other cases, landlords simply fail to renew leases or bring eviction cases so that they can convert rental units to condominiums. These tactics are part of landlords' roles in the process known as gentrification. In other words, real estate investors and landlords are using rent increases and evictions to displace the existing residents. In these situations, tenants have successfully organized and negotiated agreements to remain in their homes and establish a schedule of fair rents over a period of years. See Sample Collective Bargaining Agreement (Form 23).

Organizing a tenant group to negotiate with a landlord may, in fact, be the best and only way to protect tenants against unfair rent increases or gentrification-driven mass evictions. A group of tenants, as opposed to one individual, may be able to force a landlord to weigh the benefits of steep rent increases or condominium conversions against the costs of bad publicity, tenant resentment, evicting lots of tenants who are unified, or a potential lawsuit. There are a number of steps that you can take to begin to organize tenants to defeat or lower a rent increase.


	Tenants who are successfully organizing against high rent increases or gentrification-driven mass evictions have found that it is important to challenge certain real estate assumptions that are widespread in our culture. These tenant associations put forward alternative principles in their letters and fliers, including that:

	There must be a balance between the drive for profit and the human need for housing.

	The market rent is not necessarily the fair rent.

	Landlords' buildings are more valuable because of work tenants have done to improve the neighborhood, reduce crime, and make schools better. Or, properties are more valuable because of public investments such as public transportation stops and new parks. Because of these improvements, tenants should not be displaced.

	When you receive a no-fault eviction notice or a notice of a rent increase, try to figure out whether other tenants also received similar notices. If you want to conduct a quick survey, you can adapt the survey. See Tenant Survey (Form 22).

	When you survey people to find out about the rent increase or eviction notices, give them information about how a landlord can legally raise the rent or convert to condominiums and what your rights are, including your right to organize. See Chapter 5: Rent and Chapter 17: Condominium Control for more information.

	Call a meeting of tenants to figure out how to respond. Invite an attorney or an organizer to the meeting. For example, in response to a notice of a proposed rent increase, one option is not to agree to the increase, as a group. If you do not pay the increase and you pay the old rent, your landlord will have to go through all of the steps of a summary process action in order to try to evict you. This tactic gives your group time to plan other tactics and also puts pressure on the landlord to negotiate because of the cost of evicting all of the tenants and the risk that the landlord will lose the eviction cases because of tenant defenses and counterclaims. However, there are risks to tenants in using this strategy—that is, you could be evicted at the end of the process. Also your case will be listed on the court’s online database that landlords are using as a tenant screening tool and that private companies access to provide landlords with information. You should discuss the strategy with an attorney before deploying it. For more see Chapter 12: Evictions and Chapter 2: Tenant Screening – Eviction History.

	You may also want to investigate the landlord's business practices and try to estimate her expenses and profit margin. If the owner can cover expenses, grant tenants' requests to refrain from large rent increases, and still make a profit, that's very important to know. How much are the landlord's property taxes? Has she paid them? How much is the mortgage payment? Who is the lender that holds the landlord's mortgage? Has the landlord defaulted on the mortgage? During negotiations you can present what you estimate are the owner's expenses; if she says you are wrong, ask what the correct figures are. Knowing this type of information may also help you develop other strategies and allies.

	You can find information about landlord’s mortgage, the purchase price of the building (as reflected on the deed) and other buildings owned by the landlord at www.masslandrecords.com

	You can find information about property taxes for your building online. Most cities and towns have their own Property Assessment webpages where you can search by address. For example in Boston, you can put in the property address at www.cityofboston.gov/assessing/search

	If the landlord has raised people's rents or is evicting in retaliation for tenants' organizing, reporting violations of the Sanitary Code, or taking other legal action, this is illegal and you may want to take the landlord to court. If a judge finds that a landlord has retaliated against you, the landlord should not be able to evict you and tenants may be entitled to money damages. See Chapter 12: Evictions and Chapter 13: When to Take Your Landlord to Court and get legal advice.

	If your landlord has not made repairs, you can use that fact to gain leverage in your struggle against unfair rent increases or mass evictions. You should have your building inspected by the Board of Health or Inspectional Services Department or by a private inspector. Once you have an inspection report that documents bad conditions, you can put even more pressure on the landlord by communicating your intent to pursue enforcement of the state Sanitary Code through a public agency or a lawsuit. This is often enough to get a landlord to the negotiating table and, once there, to get her to agree to a reasonable deal.

	If you are facing rent increases and there are serious conditions of disrepair in your home, you may need to make your struggle more public. You can picket your landlord's office and publicize what is happening. Stress the unfairness of the rent increase given the conditions in which you are living and the hardship that a rent increase will have on tenants living in the building. For example, if there are tenants who have lower incomes, who are working, or who are single parents, a $100 increase may cause them to become homeless. Invite reporters into apartments with bad conditions. Have tenants facing hardships talk about how the rent increase will hurt them and how the landlord has refused to negotiate fair rent increases. Some landlords fear bad publicity, embarrassment, and negative public exposure.

	Evictions by their nature are individual procedures; each tenant against whom a case is brought should read Chapter 12: Evictions to learn how to defend herself in court. However, a well-organized tenant group can turn evictions into a political battle as well, using the tactics described in this chapter: media campaigns, letter writing, resolutions, demonstrations, actions, and beyond. One particularly dramatic and effective type of action is eviction blockades, where members of the tenant organization and other supporters physically prevent the landlord's constable from evicting a tenant after a judge has already ordered her out. This tactic has been successful in many instances in getting landlords to back off evictions. For example, in Massachusetts former owners and tenants used blockades hundreds of times to prevent an eviction after a foreclosure. However, because there is a chance that people participating in a blockade may be arrested, you should consult with a lawyer experienced in civil disobedience prior to planning one.



4. Harassment

You may find that the main problem you and other tenants are having is harassment by your landlord or people who work for your landlord. There are many kinds of harassment and intimidation, including illegal evictions, utility shut-offs, and illegal entry into apartments without permission. Here are some steps to take to deal with harassment.


	You need to document whatever is being done. Keep records of eviction threats, verbal abuse, or any other threats. Specific stories of what happens and when it happens are important.

	Tenants' fears and isolation from one another allow a landlord or employee to continue the harassment. If things are going to change, people need to come together and recognize that they are not alone. Some tenants may be willing to meet and share what has happened to them.

	You should educate yourselves about your rights. Knowing your rights is your best defense. You then need to discuss how you can break the cycle of harassment and what tactics to use. One specific tactic may be to get a court to order the landlord to stop the illegal behavior. This type of order is called a temporary restraining order. See Chapter 13: When to Take Your Landlord to Court.

	Your landlord may try to break up your group by going after one tenant or favoring another to create fights amongst the group. Tenants should work to protect and support those whom a landlord is targeting. You may warn other tenants about how the landlord is harassing people so they won't be caught unaware if the landlord comes after them. They will then know who to turn to for support. Also, prepare ahead of time for the possibility that the landlord might try to settle with one tenant at the expense of the group.



5. Foreclosure

If the building in which you live has been foreclosed, you may encounter simultaneously with your new landlord a number of the problems discussed above. In many cases, the bank or other entity that has taken over the property after foreclosure will fail to make repairs or maintain it properly. They may also fail to take responsibility for utilities, leading to shutoffs. Brokers or others working for the bank may also harass you in an effort to get you to leave your home. Evictions of all occupants are also routinely undertaken by banks and other lenders after foreclosures.

In these circumstances, you should take all of the appropriate steps laid out in the sections above on Bad Conditions, Unfair Rent Increases and Displacement, and Harassment. You should also read Chapter 18: Tenants and Foreclosure, which gives you specific tips on additional steps to take in dealing with banks and other foreclosing lenders. The key for tenants to overcome problems in foreclosed buildings is to come together and jointly resist strong pressures from often very powerful institutions.

Another helpful strategy to fight the foreclosing bank or lender has been for tenants to join forces with their former landlord who are often living in the building and are now facing eviction as well. In numerous cases where tenants and former owners in foreclosed buildings have joined forces, they have been successful in getting lenders to make necessary repairs, restore utility service, stop harassment and evictions, and even repurchase the home from the foreclosing entity.

6. Negotiating a Solution with the Landlord

When you negotiate a solution to a problem with your landlord, it is very important to prepare for this meeting or what may be a series of meetings. Here are some things to keep in mind:

Prepare your demands.

Call a meeting for all tenants to discuss what demands the group wants to make. Try to organize these demands. One way to do that is to divide demands into three categories: long-term demands, short-term demands, and immediate demands. Or, the group can list demands in order of importance or priority.

Choose a strong team.

A group can have as many negotiators as it wants. It should be very clear, before the meeting who will take the lead and who will raise specific demands. Those who are negotiators on behalf of the group should have the confidence of the group and the time and energy for what may be a long process. It must also be clear that you are negotiating as a group. If anyone other than the negotiating team receives a call from the landlord, they should politely refer the landlord to members of the negotiating team.

Wait until all negotiators are present.

Resist any attempts by the landlord or her representative to begin negotiations without all tenant representatives present.

Don't let the other side outnumber you.

Before sitting down with the owner and her representatives, have a joint understanding of who is allowed to come to the negotiating session. The tenant team may outnumber the owner and her assistants. That's fine, but the owner's team should not outnumber the tenants.

Know the facts thoroughly.

If you don't know the facts, your landlord may back you into a corner and force you to compromise. Tenants should be prepared to talk about different problems.

Hold negotiations at a location where you feel comfortable.

Try to hold the meetings in a place where tenants feel comfortable. At the very least, negotiate at a neutral place, such as a local church or meeting hall.

It may help to use mediators.

Sometimes it is helpful to have a neutral third-party or mediator who is familiar with housing issues help tenants and the landlord work through their concerns in order to shape an agreement that is satisfactory to all parties. See the Directory for a list of mediation services.

Make sure that the owner will be present.

If the landlord is not coming to the negotiating session, make sure her representative has the authority to negotiate on her behalf.

Keep negotiations focused on the group.

Tenants should not voice their own personal complaints to the landlord. The negotiating committee should represent the interests of the entire group.

Ask questions and gather information.

Take advantage of the negotiating session to find out as much about the landlord's situation and finances as possible. New information may surface that informs the negotiations. For instance, if the owner says she cannot afford tenants' requests, ask why. What is the budget for the building? For example, how much does she spend on maintenance, taxes, insurance and mortgage payments every month?

Never appear to be divided or disagree. If at any time your negotiating becomes confused or communications break down between members of your team, don't hesitate to call for a recess and meet outside to discuss your strategy. In fact, before going into negotiations, the negotiating team should recognize that you may need to do this and that it's OK.

Refer to any planned demonstrations, lawsuits or media coverage. If you know what your tenant group will do if the landlord refuses to cooperate, you can refer to these tactics specifically or generally. If you do, make sure that you are prepared to carry these actions out. This is a judgment call and you need to think through the pros and cons of anything you say. But remember—most landlords fear bad press, legal action, and demonstrations.

Claim no authority to compromise.

Remind the landlord that the group will agree only to a collective settlement that is just, fair, and agreeable to all tenants involved. Make sure everything you agree to is approved by the group. If you are unable to come to an agreement, negotiators should go back to the group and discuss what position the group wants to take or how to make trade-offs.

Put your agreement in writing.

If you reach an agreement, volunteer to put the agreement in writing so that you can make sure all of the tenants' demands are included. Having the assistance of a lawyer is very helpful at this stage. It is always better to draft the agreement yourself—or have your lawyer do it—than to let the landlord or her lawyer do the drafting. If the landlord puts the agreement in writing, read it very carefully, show it to a lawyer, and insist on any necessary changes before signing it.

Stick together and stay organized.

This is how you got to the bargaining table in the first place and it's the only way to make sure the landlord sticks to her agreement.


Endnotes



4[bookmark: _edn4] . An effort by tenant advocacy groups to get the Boston City Council to enact an ordinance that would have required certain landlords to engage in collective bargaining with duly formed tenant associations was defeated in the summer of 2007 by a vote of 8 to 5. No such law exists anywhere in Massachusetts—although a landlord's refusal to collectively bargain might be seen as an unfair business practice and thus a violation of the state's consumer protection statute. See G. L. c. 93A.

5[bookmark: _edn5] . You can distribute leaflets on public property, such as sidewalks and in the landlord's neighborhood. The First Amendment protection extends to the peaceful distribution of literature on public streets and peaceful picketing. For example, you can picket any office as long as you stay on the public sidewalk, aren't obstructing access or acting violently, and aren't pursuing an illegal objective. In Organization for a Better Austin v. Keefe, 402 U.S. 415 (1971), the Supreme Court removed an injunction against a citizens' group that was distributing leaflets against a realtor who made his living from blockbusting (the illegal practice of inducing homeowners to sell their properties by making representations regarding the entry or prospective entry of persons of a particular race or national origin into the neighborhood). (Keefe, at 420.) They left the leaflets at the doors of his neighbors and gave them to people coming out of his church and at shopping centers. (Keefe, at 417.) The court said that this activity was legal. (Keefe, at 419-20.) However, you may not distribute leaflets on private property if the owner or tenant has forbidden you to come onto the property. See G. L. c. 266, § 120.

6[bookmark: _edn6] . There is no legal basis for a landlord to demand that you take down a sign hanging on the inside of your window— although he may try.

7[bookmark: _edn7] . The Federal Community Reinvestment Act (“CRA”) is 12 U.S.C. § 2901 and regulations 12 C.F.R. parts 25, 228, 345, and 563e. For more about federal CRA history, regulations, and how to access CRA lending information, see the Federal Financial Institutions Examination Council website at www.ffiec.gov/cra/default.htm. The state Community Reinvestment Act is G. L. c. 167, § 14. Regulations for the Massachusetts CRA can be found at 209 C.M.R. § 46.00. See the Commonwealth’s website at www.mass.gov/ocabr/banking-and-finance/banks-and-credit-unions/community-reinvestment-act/.


Organizing Actions

"Actions" are events or moments that make a struggle between a landlord and a group of tenants more public. Actions include picket lines, marches, rallies, demonstrations, and protests of all kinds. Actions are generally done to publicly and symbolically express the feelings of a group about a situation and to generate support that helps get your landlord to the negotiating table or improves your bargaining leverage.

Tenant associations often find it useful to start with local or neighborhood-based actions. For instance, many associations start with rallies at their building site before taking actions outside the neighborhood.

Although actions take time and energy to pull together, they can put public pressure on your landlord in a way that brings her to the negotiating table. Actions can also be some of the most exciting events to organize and be part of. What follows are some suggestions for how to develop an action.


	Decide whether or not to have an action and, if so, what type of action to have.

	Figure out whether people have the time to coordinate the action. If people do not volunteer to coordinate an action, don't have an action.

	Define whom you want to target. Your target should be the person who is causing the hardship and has the power to make things better. Tenant groups often target their landlord, the management company or manager, or a government agency that is not performing properly, such as a Board of Health.

	Clearly and concisely outline your complaints and a set of demands on a leaflet so you are prepared to present this information to the target, the media, or people passing by. Tenants have put together very creative one-pagers with color photos and quotes that quickly (and visually) tell the story of what is happening. 

	Pick a date and time for the action that will yield the greatest participation.

	Pick a location for the action that sends the right message to the right people. For example, a good location for an action may be the landlord's home, the landlord's office, a management company's office, a government building, or a busy intersection. You'll also need a place that has enough room for your group to assemble and can be seen by the general public. If the people you are organizing can't get there by foot, you must arrange transportation.

	Reach out to get tenants, members of the community, and public figures to come to the action. Make a flier that describes the reason for the action and the place, date, and time of the action. Put a contact person and a phone number on the flier so people can call someone for more information. Then, about two weeks before the action, distribute the flier in your building or neighborhood and to other people who

you want to alert, such as the media or community groups. One or two days before the action, remind people in person or over the phone about the action.

	If you want to make noise, you'll need some chants or slogans. These should be short and snappy. Take a children's rhyme, simple song, or sports cheer. Change the words to fit your needs. (For example: "Hey, hey, ho, ho, landlord greed has got to go!) Have fun. A little humor or irony can go a long way in getting attention and keeping your group energized.

	If people plan to speak out at the action, help them prepare. For example, if several tenants plan to describe how bad conditions have been and how these conditions have affected their lives, this can be a very compelling presentation and worth the time it takes to help the speaker feel comfortable speaking out.

	At the action, a group of people should be in charge of guiding the group through the action. This may mean showing people where to stand or march, leading chants, keeping people moving, or being prepared to deal with the police or a private security guard. Unless you are clearly posing a threat to property or public safety, the police shouldn't bother you at all. There is absolutely no legitimate basis for arrest if a group of people are protesting in a way that does not disturb the peace. (Police must warn people to clear away and give them the option to avoid arrest before they can arrest anyone.) However, if you have members who are non-citizens, you should consult with an attorney in order to understand the potential consequences for those members if an arrest were to occur.

	Be prepared to be approached by your targets. They might want to come out and speak to the group (if they're brave). But this is your event. Agree to meet with them only in a group. And, never agree to anything without bringing it to the vote of every participating tenant. Simply listen and report back.

	Finally, be sure to conclude your action in a very clear way. It's not a good idea to let people just dribble away. A shrinking group does not look or feel good. A leader can make a final statement, sum up the importance of the event, and thank everybody for their support.




Building a Tenant Group

1.	Developing Leadership

Tenants who are leaders take on the extra responsibility of being a leader. Leaders often take on the responsibility of managing the group, chairing meetings, speaking out on behalf of a group, turning people out to actions, and running negotiations. Leaders help a group define and keep a clear vision of what it wants.

A good leader is one who invites people to participate at every turn and is constantly building the group. She recognizes people for their efforts and contributions, however large or small. Leaders see the importance of teaching others to become leaders. Leaders share their leadership and are not threatened by others becoming leaders.

Leaders need to be careful, however, not to make decisions for the group. Leaders need to be accountable to the group. Leaders also have to be careful not to always put themselves in the center of every event or action, but need to spread the work, the responsibility, and the credit for success.

One way to guard against a leader who is too dominant is to develop collective leadership, to rotate responsibilities (such as chairing meetings or speaking out at media events), and to develop working groups and committees. Asking people to do door-knocking is also a way to develop leadership. Ultimately, it is collective leadership that makes a group strong.

Many leadership development and training programs are available. Contact a local tenant or advocacy group to find out what resources may exist in your area.

2.	Keeping Tenants Informed

An essential task of building a tenant group is keeping tenants informed. This requires constant reaching out to people. Tenants need to understand what's going on, what action a group is taking, and what the outcomes of these actions are. If only a small group of tenants knows what's going on, others will feel excluded and disrespected. Here are some ways to reach out to people and communicate.




Regular Meetings

Regular meetings are an important way to share information, make decisions, develop strategies, plan events, and evaluate work. Meetings can give a group a sense of power, build relationships, and develop mutual trust. Don't meet more often than is necessary, but be consistent and regular

with your meeting schedule.

Point People

Well-organized tenant groups have "point people" who are responsible for distributing information to and from tenants. Depending on the size and design of your building, you could have building, block, or floor captains who are responsible for keeping tenants informed. Tenants also can divide up responsibility. For example, if there are 25 tenants in a building, a tenant group could have five tenants, each of whom is responsible for keeping five other tenants informed. This kind of clarity creates a very tight and well-coordinated tenant group.

Knocking on Doors

Going door-to-door is probably one of the best ways to give tenants information. It is a good way to survey tenants about what they want. Door-knocking also helps recruit new people to join your organizing efforts because it is a chance to communicate

one-on-one.

Fliers, Updates and Newsletters

Fliers, updates, and newsletters are very useful ways to get different types of information out to people. A flier is a good way to announce a meeting or publicize a demonstration. An update or newsletter can provide tenants with more detailed information about decisions and progress that the tenant group has made, proposed plans, and meeting dates. It can be several pages or just one page. The more regular it is, the better, because it establishes your credibility and your public presence in your building or neighborhood. Remember to have materials translated if tenants speak different languages.

Phone and Text Messages

When you hold meetings, use a sign-in sheet and get people's phone numbers so you can develop a database and a quick way to call a group of people for actions Most of the phone numbers will be cell phones which can be used for text messaging. Depending on the size of your group, you can put all your numbers into one text and send from one member’s phone or use a group text messaging service. These services cost some money. If you use such a service, get tenants at meetings to sign up so that phone plans do not reject the bulk text message.

For free trial tools to create simple databases see: 

Zoho Creater at www.zoho.com/creator

Sales Force at www.salesforce.com

For a group text messaging service see:

EZTexting at www.eztexting.com

Social Media

You can also use social media tools such as Facebook and Twitter to spread the word about actions, events and meetings. Facebook has the most users of all the social media sites and is often recommended if you are going to use only one site. If you are going to use the site as a way to communicate to your members you should discuss with your group what tools people already use and feel comfortable with. You should also remember that sites, like Facebook and Twitter, can be seen by a larger audience so you do not want to use these tools if the information is intended just for the group.

A good resource is:

The Movement Will Be Social: How Social Media Can be Used to Organized People by Mike Leyba, a chapter in Roots to Power: A Manual for Grassroots Organizing, Lee Staples (3rd Ed. 2016)

Social Events

Do not underestimate the value of social events in building a strong tenant group.

In between struggles, it is important to have a good time. Neighborhood picnics, block parties, children's events, and voter registration drives are all events that bring people together.

A good resource about basic principles of organizing is:

Basics of Organizing:

You Can't Build a Machine Without Nuts and Bolts by Shel Trapp.

It is available online at: tenant.net/Organize/orgbas.html


3.	Evaluating WhatYou Are Doing

As part of any good organizing effort, the group should take time to evaluate its work. The purpose of evaluation is to take stock of what people have learned, to improve how the group does its work, and ultimately to be able to think and act more strategically.

How long a group spends on evaluation varies depending on the situation. Some groups build evaluation and reflection into all of their meetings either as part of a specific discussion or at the end of a meeting.  Some groups refer to this process as “the plus/delta” part of the meeting.  “Plus” (+) meaning what worked, and “delta” (s) meaning what could be changed.

For example, at the end of a meeting, the chair can ask the group to spend five minutes evaluating the meeting by asking two simple questions:


	What worked well in running the meeting?

	What could be improved?



It is helpful to have another person write on a flip chart with 2 columns (plus (+) and delta(s) so that the whole group can visualize and have a written record of the evaluation. Groups also set aside special time to "retreat" to reflect on the work more deeply. A retreat can be as long or as short as a group determines—for instance, a half-day or a full day. Its purpose is to create a concentrated period of time and the space that allows for everyone in the group to more carefully think about the direction of the group.

What is important during any evaluation process is that everyone feels comfortable offering suggestions and that no one is personally attacked or made to feel bad. Here are some different types of questions to ask when evaluating your efforts:


	What strategies are working? What are not? Why?

	Who is not participating? Why? What is preventing them from participating?

	Do people feel informed about what's happening?

	Are there ways to improve how information is distributed and meetings are run?

	Is the decision-making process working? Are decisions made in a democratic way?

	Is there good follow-up to the meetings?



4.	Getting New People Involved

Few people instantly decide to get involved in a group. In some cases, people may be wary or afraid of groups. They may be reluctant to give up their spare time. They may be afraid that the landlord will retaliate and evict them if they are part of a tenant group.

It takes time and patience to bring new people into a tenant group. Most people need to be asked directly to join the group. For people to work successfully with one another, everyone needs to value one another's contribution—however large or small it may be. Some people may have more time to do certain things than other people do. Certain people may take more responsibility than others. A person who takes a back seat at meetings may play a critical role in getting an article in the local paper. Everyone's contribution must be valued.

A great resource about how to build a group is:

How to Recruit People to Your Organization by Michael J. Brown. It is available at: www.iww.org/guides/branch/recruit

5.	Dealing withInternal Conflicts

Disagreements among tenants fighting for the same goal sometimes happen. Learning how to disagree with one another is part of the process of evolving into a strong tenant group. Out of disagreements can come powerful strategies that unite people. It is when disagreements take on a more personal tone or become an attack or outright conflict that a group can be weakened. The question is: Is the group able to deal with internal conflicts?

One way to deal with conflict at meetings is to establish some "ground rules." Most meetings have some kind of operating rules. Some groups use Robert's Rules of Order to run their meetings, while others have rules they've adopted over time. Common ground rules are:


	One person speaks at a time.

	People must listen to what other people

are saying without interruption.

	People are not allowed to attack other people's ideas.



In some situations, when there is conflict it may be better to deal with it outside of the meeting process. For example, if there is a problem about how someone in the group is acting, it may be best to discuss this with that person privately, or have someone who is close to that person discuss the issue with her.

6.	Not Overdoing It

In order to establish credibility, it is important not to take on more than you can handle. Do not expect to immediately win all of your demands. Organizing people takes time. There is a lot to learn. A group should move carefully so it does not lose people. If you rush a decision, a group may not be ready to really carry it out. If you sense that someone is not comfortable with a decision, talk to that person one-on-one to find out more about what he is thinking.

7.	Organizing Takes Time

Organizing people takes time and achieving your organizing goals can take longer than you think it should. You should expect that there will be up’s and down’s along the way, and it may feel that you are at a dead end with the landlord. Do not give up or agree to landlord’s demands because she refuses to negotiate. Continue to send follow-up letters and copy local officials and other influential members of the community to expose the landlord’s refusal to sit down and talk with you. Also, once you are at the negotiating table, do not be afraid to walk out of a negotiation without a deal. Always remember organizing takes time.

8.	KeepingCommunications Open

Working together as a group can produce friction among the participants. There are a million ways that communication can go wrong among people.

Active leaders, who feel that they are doing almost all of the work and that other tenants should get more involved, may not be reaching out to others. While a leader might feel unsupported and alone, others might feel that they are being deprived of opportunities to help. Or they may feel intimidated by stronger personalities. Frank, honest communication is the best way to prevent problems. Good communication, as time-consuming and challenging as it is, is what ultimately keeps people together. For example, to minimize confusion over who will do what and what each person's role is, during a meeting post a piece of paper on the wall and write down who is volunteering to do what and by when.

9.	Being Inclusive

Differences in race, sex, class, and ability have divided people in tenant organizations, just as these differences have divided people elsewhere. Any kind of resentment or prejudice in working with others must be confronted early in order to maintain a trusting, cohesive organization. Take time out to communicate with people when differences and misunderstandings come up. Successful groups treat everyone fairly and with respect. Tenant groups that are most successful in creating unity out of diversity also address other issues, such as special concerns of immigrants. Whenever possible have a translator for meetings if tenants speak different languages.

10.	Watching Out for Landlord Tactics

Once you start organizing, it is important to prepare for how the landlord may act. Here are some of the tactics that landlords often try to use against tenants.

a.	The Good Guy Victim Routine

The landlord may try to play on your sympathies by arguing that she is a good guy and that the actions of the group are hurting her personally or financially. Whether or not a landlord or an investor is a “good guy” is irrelevant to your negotiation. Don't fall for the routine. Be persistent and tough. No matter how much the landlord might be harmed by your actions, it is her actions that were harming you and that brought you to the point of organizing against her. Moreover, most landlords have more resources than the tenants and thus are in a better position to withstand whatever financial effects the group's actions have on them.

All landlords, however, are not the same. An owner who lives in your building who may have lived there for a long time and contributed to the neighborhood may have legitimate reasons for increasing rent such as higher taxes on the property. Or an investor trying to make the highest profit may want to raise the rents in order to evict all current tenants and sell the property empty. But again, whether or not a landlord is a “good guy” is irrelevant to your negotiation.

b.	Divide and Conquer

Landlords will try to divide tenants not only by telling individuals present how good they are, but by accusing other tenants who are not there of being the "real problem." If there are people of different ethnic groups, classes, or backgrounds, expect the landlord to play on these differences. A landlord will consider it a victory if she gets tenants to fight among themselves. One way landlords sometimes do this is by using language differences to divide. This makes translation of materials and meetings all the more important.

c.	The Expert Routine

The landlord may try to confuse matters by talking about statistics, numbers, and figures to prove that she knows the real situation at the building and the tenants do not. Whatever the landlord says is just her side of the story and her "spin;" the tenants' version is no less valid. A landlord may also claim that she is not making enough money because of the economy or taxes. Remember, your rent is paying off the landlord's mortgage and other operating expenses. If it is not, it is probably going into the landlord's pocket.

d.	Intimidation and Retaliation

Tenants generally think that what the landlord says goes. Tenants sometimes fear that if they rock the boat, the landlord will retaliate against them and has the power to do this. Some tenants even fear their landlord may use physical violence. Landlords sometimes play on tenants' fear, abuse tenants verbally, and try to intimidate them in the hope that tenants will submit to bad conditions or other mistreatment. A landlord may try to evict one tenant in order to make an example of that tenant. The landlord may also try to intimidate you by refusing to provide services. The most effective way to deal with landlord harassment is to treat each instance as

a problem that the entire group should address. If one person is facing an eviction, others should rally to support her.

e.	Blaming the Organizeror the Lawyer

If an organizer or attorney is helping you, the landlord may label them "outside agitators" and blame them for causing trouble. Don't fall for this routine either. The organizers and lawyers you've chosen are on your side. As long as tenants are in the driver's seat and making the decisions, there is no truth in the landlord's accusations.

11.	Connecting to aLarger Movement

Tenant groups that connect to city or neighborhood tenant organizing groups gain the advantage of being linked to a larger movement. There are many examples of tenant associations supporting each other in rallies and campaigns. Successful tenant associations often stimulate nearby buildings to organize, as well.

For example, City Life/Vida Urbana in Boston has been holding monthly meetings of tenant leaders from around the city since 2001. City Life/Vida Urbana now holds 3 weekly meetings including in Brockton and coordinates with tenant organizing groups from Springfield to Lynn. These meetings connect tenant leaders, help them avoid the feeling of isolation, help generate ideas and strategies, and link tenant associations to important policy issues. Even where the goals of your tenant association are not identical to another tenant association, collaboration with other groups can help you learn new strategies such as how best to use traditional and social media or identify common concerns or goals. For more see Access the Media in this chapter.


Having a Structure

Often, it is a small number of tenants who come together that lays the foundation for a tenant group. In some organizations, this core group may be called the "steering committee" because it is beginning to steer the group's direction. Never underestimate what a small group of people can do.

As tenants come together, you need to decide how formal or informal a group will be. This decision depends on the issue and the number of tenants involved. The structure of a tenants group is something that evolves over time.

1.	What Is a Tenant Association

A tenant association is a group of tenants

who have agreed to work together. A tenant association does not have to file any official papers or become incorporated. Tenants can simply decide to call themselves a tenant association.

All kinds of tenant associations exist and are successful. See examples in the section of this chapter called “Why Organize.” Tenant associations do not need to consist of only tenants or people in the same building or complex. Different examples include: 


	Bank Tenant Associations which consist of owners and tenants fighting banks.

	 Neighborhood tenant associations which consist of tenants living in different buildings across an entire neighborhood and who have decided to work together to stay in their homes.

	Section 8 or “mobile vouchers” in different buildings, but all have vouchers and are collectively demanding that landlords not raise rents above the government set “payment standard.”

	Public housing tenant association and public housing resident advisory organizations.

	Resident organizations with both public and privately owned tenants.



There is no one way to structure a tenant association. Where a structure is more formal, a tenant association can create by-laws and elect officers. By-laws set out how decisions are made, who makes them, what the purpose of the association is, how it will elect a governing board, and other issues. What is critical, no matter how informal or formal the tenant association, is to:


	
Be clear about how a group makes decisions. Is there a core group or "executive committee" that makes decisions? Is it all tenants? Is it by consensus or majority vote? What happens if there is a tie vote?

Consensus decision-making stresses collective development of a decision. It does not mean that everyone always agrees. But the decision must be acceptable enough that all will agree to support it. A good resource about how to build consensus is:

Building United Judgment: A Handbook for Consensus Decision Making, published by the Center for Conflict Resolution, 1981, available for purchase online at: archive.org/stream/BuildingUnitedJudgmentAHandbookForConsensusDecisionMaking/Building_United_Judgment_-_A_Handbook_for_Consensus_Decision_Making#page/n45/mode/2up



	Develop a system to keep all tenants informed about what is happening. See above for different methods such as group text messages.

	Keep records or minutes of what decisions are being made and what issues are being discussed.

	Make sure that one person is always responsible for keeping all the minutes and correspondence and paperwork that the group generates.



For more about tenant associations see: Forming a Tenant Association at www.metcouncilonhousing.org/help_and_answers/tenants_associations

2.	Setting Up Committees

Committees are teams of people who share responsibility for tasks. Most tenant groups, no matter how big, usually have a core group of people who are the "worker bees," the people who do things together and accept the major responsibility of keeping the group functioning.

Groups form committees to focus special attention on a particular task or problem. It is a way to divide up work without spreading people too thin. It is also a way to get people involved. Common committees include:




Negotiating Committee:

Tenants who are responsible for

negotiating with the landlord.

Outreach Committee:

Reaches out to new tenants.

Education Committee:

Can teach tenants about what

their rights are.

Fundraising Committee:

Raises money to pay the costs of photocopying, mailing, and other expenses.


3.	Working with a Lawyer

Having a lawyer who works for your group can be a major asset. The legal system can be very confusing and technical. A good lawyer will take the time to clarify what the legal language means in plain and simple terms, answer and research your questions, and offer advice and recommendations for your group to consider.

It's very common, however, for people to accept a lawyer as their leader. A lawyer is not a tenant leader, but a professional who serves a group. Your group is the client. Final decisions belong to you. A good lawyer will respect your decision-making role.

Effective tenant organizations use the legal system strategically as one way to make change. But many times there is more than one way to accomplish the goal, and it is when legal strategies are woven into other strategies that pressure can be brought to bear to create a solution. For example, in some cases, meeting with a public official may lead to a quicker and more long-term solution than a court case, which may take more time to work its way to completion.

If you rely on legal action and lawsuits alone,

you may also find that your group will begin to weaken. Legal action, when used alone, can lead to a very passive attitude among residents. People can't really participate in a lawsuit other than simply following the news, signing papers, and perhaps testifying. The strength of organizing is the strength of your people and their participation in organizing actions. People can participate in letter-writing campaigns, in public meetings with government officials and landlords, and in press conferences and protest actions. 

Tenant organizations that have formed successful partnerships with attorneys sometimes refer to their respective roles as that of the "sword" and the "shield." The tenant organization makes all the key moves to effect change, and the attorney takes the legal steps necessary to protect the organization and its members and thus permit them to do their work.


Building Support

When tenants organize and work together, they level the playing field against a more powerful opponent, the landlord. To reduce that power disparity even further—and to accumulate more power than your landlord—you need even broader support than that provided by your tenant association and its members. Many of the tactics described in this chapter are used to help you get that important outside support.

1. Accessing the Media

Traditional forms of media—newspapers, television, radio (which also have an online presence) and social media – Twitter, Facebook and YouTube —can be very powerful tools for tenants. Most landlords are not interested in getting bad publicity. Tenants who are trying to save and improve their homes, protect elderly people in their buildings, and build the spirit of the neighborhood can use the media as a way to make the case for change.

Before you contact media outlets of any kind or post any video or messages online you should think through an overall media strategy because you want good press, not press that puts the tenants in a negative light. Positive media attention is a way for tenants to publicly state their demands and proposed solution and thus continue to put pressure on a landlord.

Contacting the press is a step that should be agreed to by your group. You should discuss the pros and cons of publicizing what is happening. If the group agrees to contact the media but no one is willing to talk to reporters, don't make the contact.

If you decide to contact the press, you will need to develop your message because you are helping reporters shape the story. Whoever speaks to the press on behalf of the group should clarify with the group what is important to say before speaking to a reporter. One way to do this is to caucus with key leaders about what the message should be.8[bookmark: _ednref8]    Some questions to ask to clarify the message are:

Media Caucus Checklist: Questionsto Ask in Preparing for the Media


	What is the problem?

	How does the problem hurt tenants?

	What is a good example of the problem?

	Who is responsible for the problem?

	What solutions are tenants proposing?

	What is the main message?

	What visuals support the message?

	What spokespeople would best communicate this message?

	What are good, short soundbites?

	What are the hard questions that

the media might ask tenants?



It is important when speaking to the press not only to be prepared, but also to speak from the heart. Those who plan to speak to the press should also practice telling their story and responding to questions. Role-playing is a good way to practice.

Getting media coverage is also about building relationships with reporters. Before contacting a reporter by phone, send her a 1- or 2-page press release. Send the press release to a reporter whom you want to do the story. You may have to research this to find out who might cover your story. If you don't know a particular reporter, send your release to the news department and follow up with a phone call. Your press release should include important facts, quotes by tenants, a description of your group, and a name and phone number of a person the reporter can contact. To get a reporter's attention, you will also need to have a good "hook" or lead sentence in your press release. For example: "The Board of Health has cited _______________ (landlord's name) with over 50 violations of the state Sanitary Code." See Sample Press Release (Form 29). A “hook” may also be an event or action. For example: “Residents will protest today outside landlord’s offices about terrible conditions at apartment building.” 

Because reporters are very busy and are often working on deadlines, the more prepared you are the more receptive they may be. If you have documents such as inspection reports, show these to the reporter.

Letters to the editor are a good way to get an organization's message into a local paper. The advantage of a letter is that the whole group can sign it so it does not seem like one person is speaking for the group. Every news outlet now has an online presence and it is much easier to respond to articles and editorials by submitting comments online.

Tenant associations have also achieved success by linking their building's issues with larger policy issues that are in the news. For example, some groups have linked their story about opposing rent increases to the need to support broader rent regulation policies and affordable housing needs.

Some tenant associations have also created their own website because media may look to see if a group has a website for background purposes on the issue and to check on the legitimacy of the group. Websites are increasingly easy to make through sites such as Wordpress.com, Tumblr and Google pages. Another option is a Facebook page with posts of demands, photos and videos of events and actions. A Facebook page may be less time consuming than starting and managing a website.

A good resources about how to do media work is SPIN Works! A Media Guidebook for the Rest of Us, by Robert Bray at: spinacademy.org/wp-content/uploads/2012/04/SPIN-Works.pdf

Depending on your situation, at some point, you may want to contact community groups and community leaders to help support your position. People who live in the building may have a connection with a local group such as a club, a church, a labor union, or a community development corporation. You can ask a community group for letters of support, help with an event, meeting space, or the use of a computer. If you have collected letters of support, you can use them in a press release. This will make your situation more newsworthy, too. Community leaders can also come to rallies and speak out in support of tenants. You won't get support, however, unless you ask for it.

2.	Political Support

Tenant groups who are fighting to improve their buildings and save their properties have developed important support from local, state, and national politicians. Whenever you ask for a politician's support, it is always important to think through this strategy. For example, it is not always a good idea to get politicians involved right at the outset. A politician may not do what she says she will do. She might turn against the group and support the landlord. She may have her own agenda. She may try to act as a mediator between you and the landlord without your wanting her to do this.

On the other hand, a politician may actively support your cause. She may speak out at a rally because she wants to be seen as a leader on the issue of affordable housing and get the exposure. Seeing that the people in your building are voters, she may write a letter to your landlord supporting your demands. She may send a letter to a government agency supporting your request for funding.

Figure out who your elected officials are from town or city council level, to Massachusetts State House, to the United States Congress. Once identified try to research what particular interests or concerns those elected officials have that may be helpful to your situation. For example, you may find that your state Senator or Representative is on the Housing Committee or that a local city councilor grew up in subsidized housing. It is very important to develop a relationship with your elected officials.

To figure out who your state or national elected official is go to Find a Legislator at: malegislature.gov/Search/FindMyLegislator

To get the support or attention of elected officials, make sure that all tenants in the group are registered to vote, if they are eligible to do so.

Getting the support of neighbors who are registered voters also makes sense. Registering to vote is easy. Contact your city or town hall and ask for voter registration forms and procedures.


Endnotes



8[bookmark: _edn8] . The idea of a media caucus has been developed jointly by the Rhode Island Coalition Against Domestic Violence and the Media Research Action Project at Boston College. The checklist in this book has been adapted from their materials.


How to Run a Good Meeting

The purpose of having meetings is to share information with one another about what's going on, to discuss ways to deal with these issues, and to make decisions about how to solve problems. While meetings serve an important function in keeping a group together, never lose sight of the fact that the purpose of an organization is to improve tenants' lives, not to have meetings.

How the meetings are run and how people feel about them will have a significant impact on how people feel about the group. Most of us learn on the job how to facilitate a meeting. What follows are some tips for running a good meeting.


	
Select a good time and place to meet.

Finding a good place and time to meet is not always easy. For example, if there are a lot of working people, you may need to meet in the evening or on the weekend. Your need for space depends on the size of the group and what's available. Someone's apartment, a common area in your building or development, a nearby church or school, a community center or social club, the restaurant across the street, or a legal services office may all be options. But keep in mind, although the church down the street may appear to be the best place to have the meeting, if you can get the space only at night, some people may not feel comfortable venturing outside alone.



	
Prepare a flier to announce the meeting.

Make a simple flier to announce the date, time, and place of the meeting and what the meeting is about. The flier should also have the name and phone number of someone to contact in case people have questions. A week before the date of the meeting, slip this flier under everyone's door. The day before the meeting send an email or group text message to all the tenants who have given you their email and cell phones at previous meetings. People are busy and may forget about the meeting. A reminder will increase the number of people who come to the meeting. For more about how to set up a group text, see the section in this chapter called Keeping Tenants Informed



	
Translate information.

If there are people in the building who speak languages other than English, have the flier translated and make sure there is someone at the meeting who can translate what is being said. Although you may hear things like, "our building has too many immigrants and they don't understand their rights and won't organize," many victories in Massachusetts have come in buildings that are largely immigrant and multi-lingual.



	
Bring materials to the meeting.

Bring large sheets of paper, dark colored markers, and tape so you have the ability to write things on paper posted up on the wall so everyone can see. If you have handouts about tenants' rights or other information, make sure you have enough copies.



	
Write out an agenda.

Everyone at the meeting should have a clear idea of the purpose of the meeting and the items to be discussed. Hand out copies of the agenda or write it on a large piece of paper on the wall so everyone can see. Sometimes it helps to assign a specific amount of time to each agenda item to keep the meeting moving. When people understand the purpose and direction of the meeting, things can move more efficiently. See Form 30 for a Sample Meeting Agenda.



	
Have a sign-in sheet.

At every meeting, have a sheet of paper where people can sign in so you know who attended the meeting. On the sign-in sheet have columns for people to write their name, cell phone numbers and landline number, if they still have one, residential address, and e-mail address, if they have one.



	
Have someone chair the meeting.

A meeting will flounder unless someone takes responsibility for keeping a group focused. Some groups appoint a chairperson. Others have people volunteer or rotate the chair at each meeting. A good chair allows everyone to speak, makes sure only one person speaks at a time, keeps people on the subject, does not let one person dominate the meeting, prods people to think creatively, keeps the focus positive, and gives people hope that together they can solve problems. A good chair also makes sure that people do not talk about their own problems or attack one another personally.



	
Quickly review the agenda.

The first thing a chair should do is quickly review the agenda and announce how long the meeting will run so people are clear about what is going to be covered. The chair should also ask whether there are other items that people would like to put on the agenda. If there are many items to cover,

a group may have to prioritize the order in which to discuss them.



	
Ask someone to take notes or minutes of the meeting.

The chair should ask for a volunteer to take minutes or notes of the meeting. Try to rotate this job. It is important to have a record of decisions and discussions to reflect on and also to give to tenants who were unable to attend the meeting.



	
Do introductions.

The chair should ask people to briefly introduce themselves by stating their name and apartment number. Part of the goal of any meeting is always to get people more familiar with each other and to allow new people to be welcomed into the group.



	
Briefly explain background at the beginning of each agenda item.

When the chair gets to each agenda item,

it is very helpful, especially for newcomers, if someone briefly summarizes what last happened that relates to this agenda item

to bring everyone up to speed.



	
Brainstorm to get ideas.

Brainstorming is a good way to quickly

get everyone's thoughts and ideas on a particular topic. When a group of people brainstorm, everyone speaks briefly and without any debate or discussion while someone writes all of these ideas on a blackboard or piece of paper on the wall. The goal is to quickly generate as many ideas as possible. Brainstorming allows for a more productive discussion because people can see that there may be different options worth considering. Before your group brainstorms, someone should explain how brainstorming is supposed to work; then the group chair should try to be vigilant in holding off on any discussion until all the ideas are out.



	
Establish a place to put ideas.

During a meeting or brainstorming session, ideas come up that may not relate to the issue, but that are good. The chair can keep the group focused and prevent getting sidetracked by introducing the idea of an "idea bin" or "hold that thought" where ideas can be written down and stored until a later time when the group can focus on them. The key to making this work is actually coming back to the ideas and not forgetting about them, so people don't feel that the chair is putting them in a trash bin.



	
Keep the focus on common problems.

Try not to get caught up in a discussion about one tenant's problem. If one tenant begins to monopolize the meeting, ask if others have had a similar problem. If not, the chair can offer to discuss the individual concern with the tenant after the meeting.



	
Make decisions when decisions

are needed.

At some point, discussion needs to stop and the group needs to make a decision. The most common form of decision-making is that someone makes a proposal and people vote on it, with the majority winning. Another way to make a decision is by consensus. In this process, debate continues until all members have reached agreement. This process usually takes longer and works best in small groups.



	
Divide up tasks.

If the group decides to do something, make sure to divide up tasks. People should be encouraged to take responsibilities, but should never be forced into doing something they do not feel comfortable doing. Ask for volunteers. Make sure that people sign up for a task before the meeting is over. This is an opportunity for people to get involved.



	
Respect people's time.

Try to start and end meetings on time. People love a chairperson who can do this. The person who is running the meeting should be there early. If the meeting takes too long to get started or begins to run longer than the time allowed, people will get anxious. Stop the meeting and ask people whether they can stay longer or want to continue the discussion at a next meeting. Then schedule another time to meet.



	
Be clear with the landlord.

Your landlord may hear about a tenant meeting and quietly appear. You should not allow a landlord to attend a tenant meeting, especially if it is your first meeting, because a landlord by her very presence will prevent people from feeling that they can speak freely. If the meeting is in a tenant's apartment, you should ask the landlord to leave. A landlord does not have an absolute right to enter a tenant's apartment. Tell the landlord that you will be in contact with her to set up a time to discuss people's concerns, and escort her out of the room.



A great resource about democratic decision-making processes used by cooperatives and membership organizations that goes beyond the formality of Robert's Rules of Order is:

Welty's Book of Procedures for Meetings, Boards, Committees, and Officers, by Joel David Welty. Copies are available either by going online or by asking at your local bookstore. It is also available at some libraries including the Boston Public Library.
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  When You Move Out - Pullout

Giving Notice that You Are Leaving


If you do not have a written lease

The law says the landlord must receive a notice that you are leaving or ending your tenancy. They have to get this notice at least 1 full rental period before you move out, which is usually 30 days.

Do not be late! If you are late giving your landlord notice, they can make you pay rent for another month. Mail your notice by regular mail. Send it early so it gets there on time. You may want to hand deliver a copy also. Keep a copy for yourself.

If you cannot give 30 days’ notice, talk to your landlord and explain your situation. They may agree to your move-out date. If they do, mail, email or text your landlord a note like this:

Thank you for agreeing to my moving out of the rental unit at [address] on [date]. I will vacate the apartment, and deliver the keys to you on or before that date.



If your landlord does not agree to the move-out date, you can give them your keys. This is called “surrendering” your keys. If your landlord accepts your keys, or soon after advertises, or rents the apartment to someone else, they may not be able to charge you extra rent after you leave.

If you have a written lease

Some leases renew automatically; some do not. Read your lease to find out.

If your lease renews automatically, you must give your landlord written notice that you are not renewing . If you do not give notice, the landlord could make you pay rent for another lease period. Your lease says the number of days’ notice you must give. Most leases say you have to give notice 30 days before the last day of the lease. Keep a copy of your notice.

You may have a lease that ends on a certain date and does not renew automatically. If you plan to move out by the end date on the lease, you do not have to give the landlord notice.

If you have to leave before the lease ends

You have options:


	Surrender . Talk to the landlord. They may agree to an earlier move-out date. If so, send a note, email or text that says you are “surrendering” the apartment. Ask the landlord for a written acceptance of the “surrender.”

	Bad conditions . If your apartment has unsafe or unhealthy conditions that your landlord does not fix, the law allows you to end your lease and move out. You must follow certain legal steps to have the right to break your lease because of bad conditions. See Getting Repairs Made - Break Your Leasein chapter 8.

	Sublet . If your lease allows, you may be able to sublet or assign your lease. Caution! If the subletter damages the apartment or does not pay the rent, you are responsible. Even if the lease says no subletting or assigning, some tenants sublet any way. If you do this, sign an agreement with the subletter that says they may have to move out if the landlord finds out about the sublet and does not agree.




Protect Yourself - Getting Your Security Deposit Back

If you leave your place in the same condition as you found it, the landlord must return 100% of your security deposit, with interest, within 30 days after you move out or your lease ends.

When you move out, send your landlord a letter that asks her to return your security deposit. Give her an address to send the check. Keep a copy of your letter. Or make arrangements to pick up your check.

If you do not get your security deposit back within 30 days after you move out, write to your landlord. Ask for the entire security deposit back. See sample Security Deposit Demand Letter for Tenants in an Apartment (Form 5).

If the landlord still does not return your security deposit, you can file a small claims complaint in court. The landlord may have to pay you 3 times the amount of the deposit, plus interest, because they failed to respond to your request. For more about how to file a small claim complaint see the Small Claims sectionon the Massachusetts Court website.




Moving Out Checklist

Remove Your Belongings and Clean the Apartment

Move all of your belongings out and clean the apartment. If you do not, the landlord may try to charge you for cleaning or removal of your belongings. Or the landlord may try to keep some or all of your security deposit.

Make Repairs

Repair any damage you caused. You do not have to fix problems that were there when you moved in. Also, landlords may not charge you for normal wear and tear.

Take Pictures

Before you leave, take pictures of all rooms. If your landlord says you damaged the place and they try to keep your security deposit, you will have pictures of the condition of your apartment when you moved out.

Walk Through with the Landlord

After you move your belongings out, clean the apartment. Then ask the landlord to walk through with you. Point out any problems that existed when you moved in.

Return Your Keys

Return your keys on or before your move-out date. If you are late, the landlord can take money from your security deposit or last month’s rent. Try to have someone with you to witness the delivery of the keys in case the landlord says he never got them.


Introduction


The key to leaving your apartment without problems is careful and thorough preparation ahead of time. This chapter will tell you what steps you should take before you move out or sublet your apartment. To help you get ready before you leave, use the Moving Out Checklist (Form 17).


Your Responsibilities When You Leave

1. If You Have a Lease

If you have a written lease and you want to move out permanently, there are two questions you need to ask yourself:


	When is my lease supposed to end?

	When do I want to move out?



a. Moving at the End of Your Lease

For a written lease to be valid, it must include the date on which your tenancy is to end. If it does not contain an end date, it is a written tenancy at will agreement and you should read the next section in this chapter, called If You Do Not Have a Lease.

If you have a valid lease and you plan to leave on the date that your lease ends, look in the first 10 or 15 lines of the lease to see whether your lease automatically extends itself. If it does, it will say something like:

. . . this lease will continue in full force and effect after the above term from year to year until either the Lessor (landlord) or the Lessee (tenant) on or before the first day of the month in any year, gives to the other written notice of intention to terminate this lease.



If your lease automatically extends, you have what is called a "self-extending lease," and you must give your landlord notice that you are leaving. Your notice must be in writing, and you must deliver it to the landlord by a certain date. Check your lease to see when and how you need to give the landlord this notice. Usually, one month's notice is required. If you fail to properly notify your landlord that you are leaving, your lease will be extended for another term and your landlord may be able to hold you responsible for paying rent after you move out.

If your lease does not automatically extend itself, then your tenancy simply ends on the last day in the lease. In this situation, you do not have to give your landlord notice that you are leaving. For more information about self-extending lease clauses, see Chapter 4: What Kind of Tenancy Do You Have - How Long Is My Lease Valid.

b. Moving Before the End of Your Lease

If you want to break your lease and move out before it ends, the situation is somewhat tougher. By signing a lease, you agree to pay the landlord rent for however long your lease is.

Your lease may also have a clause that says that if you leave before the end of your lease, you are responsible for the rent after you leave through the end of the lease term. Despite this clause, there are a number of ways you may be able to end your lease early and reduce the amount of rent you may owe if your landlord tries to sue you for all the money due on the lease when you move out. Each of the methods of ending your lease early listed below involve different risks in terms of your responsibility for rent. You should carefully consider the risks when deciding whether to leave your apartment before the end of your lease.


	
The Landlord Agrees to Your Moving Out

You can contact the landlord or her property manager and tell her that you must move out before the end of your lease. Propose a specific date. The landlord may agree that you can leave early. If she does agree, immediately send her a written notice (email, text or letter) saying that you are "surrendering"1[bookmark: _ednref1]  the apartment by _____(state the date) and ask for written "acceptance of the surrender." You must use these specific words. Then make sure the landlord sends you back something in writing (email, text or letter) saying that she has agreed to your leaving by a specific date. Once this date has arrived and you have moved all of your belongings out of your apartment, you must return the keys to your landlord. So long as you have received the letter from your landlord accepting early surrender of your apartment and returned the keys on or before the agreed upon date, your landlord cannot hold you responsible for the rent after you leave.2[bookmark: _ednref2] 

You should be careful about just accepting a verbal agreement with your landlord that it's okay to leave early, even if you and your landlord are on good terms. If she will not send back a signed copy of the letter saying she agrees that you can leave early, you should consider whether you want to assume the risk that she may later decide to try to hold you responsible for the rent after you move out.



	
The Landlord Refuses to Make Repairs

If there are major Sanitary Code violations or seriously defective conditions in your apartment, you have notified the landlord and a city or town housing inspector of the violations or conditions, and the landlord has not repaired them promptly, you can legally end (void) the lease. However, before you can legally end (void) the lease3[bookmark: _ednref3] , you must take the specific steps outlined below:






	
You must have a local housing inspector inspect the apartment and write up a report documenting the conditions that violate the state Sanitary Code.4[bookmark: _ednref4]  For information about how to get a housing inspection, see Chapter 8: Getting Repairs Made.

The landlord must receive the inspection report from the housing inspector and have an opportunity to complete the repairs before you can break the lease. While the housing inspector is supposed to serve a copy of the report on your landlord, it is a good idea for you to send a copy of the report to your landlord so she can't later say that she didn't get it. Include with the report a letter detailing any prior requests that you made to the landlord to make repairs and how long the problems cited by the inspector have lasted. After receiving the inspection report, the landlord must begin all repairs as required by the inspector's report or contract with a third party to have repairs made within a specified period of time.5[bookmark: _ednref5] 



	If the landlord has not repaired or substantially completed all necessary repairs within the time required, you can choose to break your lease and move out of your apartment, but you must move out "within a reasonable time." It is unclear what is "a reasonable time"6[bookmark: _ednref6]  in which to move out because of poor conditions.

	Although it is not required, before you move out, you should also send your landlord a letter giving her written notice of the reason why you are moving out. Below is a sample letter.
Dear Landlord,

This is to inform you that because of the multiple Sanitary Code violations existing in this apartment that you have failed to repair, we can no longer live in this apartment and are moving out on _____________ (date).

You had notice of these violations through our letters to you and the housing inspection report of ______________ (date). As you have failed to make any repairs, you have breached your warranty of habitability and we hereby choose to void the tenancy agreement between us.

You should also take pictures of the problems in your apartment so if your landlord later decides to sue you for breaking your lease, you will have additional proof that it was the landlord who broke the lease by not providing a safe and sanitary apartment.





3. You Assign Your Lease

You may be able to turn over (assign) your lease to another person. When you assign a lease, you move out permanently and a new tenant moves in for the remainder of your lease term. This person is referred to as the "assignee." Both you and the new tenant will be responsible to the landlord for the condition of the apartment and the rent. However, you should check your lease before deciding whether to assign, because many leases prohibit tenants from assigning their lease, or allow assigning only with the landlord's permission. For more information about assigning your lease, see the section in this chapter called Assigning Your Lease.

4. You Leave

You can leave and run any risks that might follow. The risks are that the landlord will probably keep your security deposit. She may also try to sue you or hold you responsible for the rent until another tenant moves in. But while some landlords may be willing to let you out of the lease, others may not. However, the law requires the landlord to make a reasonable effort to find another tenant.7[bookmark: _ednref7]  If, after notifying the landlord in writing that you will be leaving, she is not willing to let you out of the lease, you can take a number of steps to try to protect yourself:


	Letter to Landlord: Write the landlord a letter telling her she cannot just demand that you pay the rest of the rent for the term of the lease, and that under the law she must make a reasonable effort to find a new tenant to reduce (mitigate) her damages.

	Help Find New Tenant: You can try to find someone (either a person you know or a stranger) willing to take over your lease. If you don’t know anyone who would be interested in moving into your apartment, you can advertise the apartment yourself. If you do, describe the apartment and the current rent you are paying. If people contact you, show them the apartment and explain to them that you are moving out and are not sure whether the landlord will increase the rent. If they are interested in renting the apartment, give them the landlord's name and phone number and tell them to contact the landlord directly. You should also send your landlord a written communication (email, text, letter) with this person’s name and contact information and tell your landlord that you have found someone who is willing to move into the apartment. You may also want to include a reminder to your landlord of her responsibility to find someone to move into the unit to mitigate (reduce) her loss of rent. Keep a copy of all written communications in case the landlord tries to sue you for the rest of the rent under the lease.

	Offer Broker’s Fee: You could offer to pay a broker’s fee to help the landlord find a new tenant.



5. You Stop Paying Rent

You could force the landlord to end your tenancy. If you stop paying the rent, you may soon receive a 14-day notice to quit for non-payment of rent. When this occurs, the landlord has terminated your tenancy and you may leave.8[bookmark: _ednref8]  This strategy, while it usually works, requires extreme caution. In Massachusetts, as in other parts of the country, there is an increasing use among landlords of computer services that track the records and history of tenants, much like a credit reporting service. If you have been evicted for non-payment of rent, this information may get into a landlord reporting service computer system and may create problems when you attempt to find your next apartment. Additionally, if you have a Section 8 voucher or some other type of subsidy, you may put your subsidy at risk if you simply stop paying your rent.

2. If You Do Not Have a Lease

[bookmark: nolease] 

If you do not have a lease and are occupying the apartment with the permission of your landlord, then you are a tenant at will.9[bookmark: _ednref9]  For more information about tenants at will, see Chapter 4: What Kind of Tenancy Do You Have. As a tenant at will, there are basically three ways you can legally end your tenancy.

a. Give Your Landlord Proper Notice

The law requires tenants at will to give landlords written notice that they are moving out at least one full rental period or 30 days (whichever is longer) before moving.10[bookmark: _ednref10]  This time period starts to run from the time your landlord receives the notice, not from the time you send it.11[bookmark: _ednref11]  Thus, if you pay your rent on the first of every month and you want to leave by April 1, your landlord must receive your notice before the end of February (February 28 is OK, but March 1 is not.) You can either mail a copy of the notice to your landlord or give it to her directly. Make sure that if you mail the notice, you leave enough time for her to get the notice before the deadline. If you want to leave by April 1, mail your notice at least a week before February 28th so that she receives it on or before February 28th. Be sure to save a copy for yourself.

If you choose to mail the notice, it might also a good idea to deliver a copy of the notice yourself as well. Otherwise, there could be a question of whether the landlord received the notice.12[bookmark: _ednref12]  If you are worried that your landlord may say she did not get it, send the notice by certified mail, return receipt requested, and regular mail, and keep a copy for yourself. If you only send the notice certified mail and the landlord refuses to sign for it, the notice will not be effective to terminate your tenancy. Send it by regular mail as well.

Never attempt to verbally end (terminate) your tenancy. Your notice must be in writing.13[bookmark: _ednref13]  To follow the law, you should use the following words in your notice:

 

You are hereby notified that I shall quit and deliver up at the end of the next month of my tenancy on __________ [put the last day of the rental period], beginning after this notice, the premises now held by me as your tenant, namely ________________ [your name and address of apartment].14

_________________________________

[Your Signature]





If you give proper notice, you may move out with no further obligations to a landlord. If you do not terminate your tenancy properly, you may be held responsible for additional rent.

Note: If you have to leave in the middle of the month, you cannot simply give notice that you plan to move out in the middle of a rental period and pay half a month's rent.



b. You and Your Landlord Can Agree to End the Tenancy

During an Emergency

If you cannot give the landlord proper notice that you will be moving out—for example, if you have to move because of a family emergency—you can always ask the landlord if she would agree to end the tenancy. A landlord and tenant can, at any time and for any reason, reach an agreement to end a tenancy.15[bookmark: _ednref15]  Get this agreement in writing. If you think the landlord will not agree to this in writing, but may agree to it verbally, have someone go with you to witness what the landlord says. You can then send the landlord a letter "thanking" her for letting you leave without giving the right amount of notice, which will help you document your agreement.

Ahead of Time

A tenant and landlord may mutually agree ahead of time on how much notice you, as a tenant, must give the landlord before moving out.16[bookmark: _ednref16]  For example, you and your landlord may agree that you will give her 15 days notice. Again, it's a good idea to put this in writing.

c. You Can "Surrender" Your Apartment

A tenant at will can end her tenancy by "surrendering" the apartment. This happens when you do not have enough time to give proper notice and the landlord will not agree to end the tenancy when you need to end it. In this case, you may legally leave if the landlord accepts what is called "surrender" of the tenancy. A landlord accepts the surrender if she accepts the fact that you are leaving or have left.17[bookmark: _ednref17]  Ways to prove that a landlord has accepted your surrender might include the following:


	Your landlord accepts your keys. (Bring a witness when you return the keys.)

	Your landlord advertises the apartment for rent, makes repairs, or actually rents it. (You might even try to find replacement tenants and give these names to the landlord so that she can take steps to fill the apartment. See the section in this chapter called You Simply Leave.)



3. Risks of Leaving without Proper Notice

If you leave your apartment without giving the required notice under your tenancy at will agreement (at least one month, unless you’ve agreed to a different amount of notice) or if do not return the keys on or before the date you said you were leaving, a landlord may try to make you pay rent for the next rental period (usually the next month).18[bookmark: _ednref18]  Unless you voluntarily agree to pay the landlord this money, she will have to sue you to get it. Depending on how much money is involved, a landlord may decide it's too much trouble to sue you. And, as stated in the previous section of this chapter, the law requires the landlord to find replacement tenants as soon as possible.

Endnotes
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Subletting Your Apartment

1. When Can You Sublet

If you need to move out of your apartment temporarily and do not want to pay rent while you are gone, one option is to sublet your apartment to someone else for a specific period of time. A sublet is meant to be a temporary arrangement where a subtenant returns the apartment to the original tenant before the original tenancy ends. If you make an agreement to rent an apartment to someone else and do not plan to return, this is called an assignment. (For more information, see the section of this chapter called You Assign Your Lease.)

When you sublet your apartment, you, as the original tenant, remain responsible to the landlord for the apartment. This is why subletting can be risky. If you have a written lease, your subtenant must abide by all the terms of the lease. As the original tenant, you ultimately remain responsible for all of the terms in the lease, including the obligation to keep the place in good condition and to pay rent.19[bookmark: _ednref19]  This means that if the subtenant refuses to pay the rent, your landlord can take action against you for non-payment of rent. A subtenant may also sue you, as the original tenant, for breaches of the sublease (if you signed one) or other violations of law.20[bookmark: _ednref20] 

2. How to Sublet

To sublet, you must be a tenant with a lease.21[bookmark: _ednref21]  This is one of the advantages of having a lease. If your lease does not mention or prohibit subletting, you are free to do so.22[bookmark: _ednref22]  Most leases require that a landlord give written consent before you can sublet. If this is the case, contact the landlord and try to get her written consent before subletting.

If a landlord refuses to give you written permission to sublet your apartment, there are two ways you might try to resolve this problem. Keep in mind, however, that if you decide to sublet without the landlord's permission, you risk that the landlord will try to evict you for violating your lease.

Option 1: Sublet and Pay the Rent

Often, the landlord is unaware of what the lease says, and, in many cases, does not care who is in the apartment as long as the rent comes in on time. If that is the case, you may decide to sublet the apartment and have a subtenant pay you the rent while you continue to pay the landlord directly. If the landlord does not find out about this arrangement until you move back in, she may just let it go.

Option 2: Sublet and Inform the Landlord When the Subtenant First Pays Rent

Another option is to have the subtenant pay the landlord directly and to inform the landlord of the sublet arrangement when the subtenant first pays rent. If a landlord accepts a rent check from a subtenant without writing on the check "for use and occupancy only," the landlord cannot deny the subtenant the use of the apartment.23






In addition to Options 1 and 2, to protect yourself you should have a written agreement with a subtenant that states that if the landlord does not consent to the sublet, the sublet is invalid and the subtenant must move out.24[bookmark: _ednref24]  The following is a sample sublease agreement between a tenant and a subtenant (remember to date the agreement):

The validity of this sublease agreement is subject to securing the consent of [write in landlord's name]. Should [write in tenant's name] fail to secure this consent, the sublease agreement is null and void.

________________________________

Subtenant Signature

________________________________

Tenant Signature







When using this as a sublet option, after the subtenant signs the sublease agreement, contact the landlord and attempt to get her consent. If she immediately says "no" to the sublet, ask her why and whether she would reconsider your request. Tell her you will get back to her. Wait a few weeks and call again. If she gives her permission, ask her to send a letter putting it in writing.

If the landlord flatly refuses to allow you to sublet, send the following notice to the subtenant:

 

"I have been unable to secure the consent of [write in landlord's name] to the conditional sublease per agreement dated [write in date of sublease]. Therefore, the sublease agreement is null and void."



a. Does a Subtenant Have to Pay a Security Deposit

A landlord may ask a subtenant to pay a security deposit. Under the security deposit law in Massachusetts, a landlord may not collect a security deposit that is greater than one month's rent. This means that while a landlord may collect a security deposit from both a tenant and a subtenant, the total amount she collects may not exceed one month's rent. If a landlord has already collected a month's security deposit from the original tenant and then collects another month's deposit from the subtenant, she is in violation of the law.25[bookmark: _ednref25] 
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25[bookmark: _edn25] . G.L. 186, §15B(1)(b).


Assigning Your Lease

When you assign a lease, you move out permanently and a new tenant moves in for the remainder of the lease term. An assignment of a lease differs from a sublet. With a sublet, the original tenant gives up an apartment temporarily. With an assignment, the original tenant gives up the apartment permanently.26[bookmark: _ednref26] 

The person to whom you assign your lease is referred to as the "assignee." Both you and the assignee remain responsible to the landlord for the obligations contained in the lease.27[bookmark: _ednref27]  As the original tenant, you can escape such responsibilities only if the landlord clearly releases you from them.28[bookmark: _ednref28] 

To be valid, an assignment must be in writing.29[bookmark: _ednref29]  While your lease may say that you need the landlord's permission to assign, many leases also state that the landlord cannot unreasonably deny her consent. If this is the case, the landlord cannot unreasonably deny you permission to assign.30[bookmark: _ednref30] 

Where a lease does not specifically prohibit a landlord from unreasonably denying consent, she can deny her consent for any reason. If a lease forbids assignment, you assign anyway, and the landlord objects to it, the landlord can terminate your lease.31[bookmark: _ednref31]  If you then move out, the landlord will have a duty to make reasonable efforts to find a new tenant. If the landlord attempts to sue you for any rent or costs she has incurred because of your breach of the lease, you can argue that you had a person willing to take over the lease who could have paid the landlord the rent. Also, even if you do not get the landlord's permission before assigning the lease, if the landlord knowingly accepts rent from the assignee, then she is probably required to accept the assignment.32[bookmark: _ednref32] 

If you are moving out, you should also arrange with the landlord to get your security deposit back if you paid one. SeeChapter 3: Security Deposits and Last Month's Rent.

Endnotes



26[bookmark: _edn26] . Marcelle, Inc. v. Sol & S. Marcus Co., 274 Mass. 469, 472 (1931).

27[bookmark: _edn27] . Dwyer v. Lavigne, 319 Mass. 26 (1946), cases cited therein, and Carlton Chambers Co. v. Trask, 261 Mass. 267 (1927).

28[bookmark: _edn28] . Walker v. Rednalloh Co., 299 Mass. 591 (1938); London v. Grossman, 21 Mass. App. Ct., Dec. 91 (1961); and General Properties, Inc. v. Gallo, 19 Mass. App. Ct., Dec. 188 (1960).

29[bookmark: _edn29] . G.L. c. 183, §3.

30[bookmark: _edn30] . If a court finds that the landlord did unreasonably deny consent to the assignment, the original tenant is not liable for the rent. Adams, Harkness & Hill, Inc., v. Northeast Realty Corp., 361 Mass. 552, 557 (1972). However, where a lease does not specifically prohibit a landlord from unreasonably denying consent before assigning or subleasing, the landlord is free to deny consent for any reason. Slavin v. Rent Control Board of Brookline, 406 Mass. 458, 463 (1990).


What to Do Before Moving Out

Whether or not you paid a security deposit when you moved into your apartment, there are several steps that you should take to protect yourself against claims by your landlord that you either damaged the apartment or left it so dirty that they had to hire a professional cleaning service. While many landlords are honest, there are some that may make false claims that you damaged the apartment or left it in an unclean condition so that they can keep your security deposit or use it to prepare the apartment for the next renter (which is illegal).

In order to protect your security deposit and have evidence to defend yourself in the event that the landlord tries to sue you for damage to the apartment that you did not cause, you need to take several steps to document the condition in which you leave your apartment:


	
Do a walk-through with the landlord.

Try to arrange to have the landlord come to the apartment and walk through the apartment with you to view the condition of unit. If possible, you should have moved out most or all of your belongings and have cleaned the apartment prior to the walk through, so any damage (or lack thereof) will be plainly evident. You should make a list of everything you see during this walk through and try to get your landlord to sign it. If the landlord will not sign it, mail the landlord a copy after you move out and save a copy for yourself.



	
Take pictures.

Whether or not you do a walk through with your landlord, you should take pictures of the condition you leave the apartment in before you move out. It is best if you take pictures after you have moved out all of your belongings and cleaned the apartment, so the landlord cannot later claim that your furniture hid a big hole in the wall or you left the refrigerator or the rugs filthy.



	
Return the keys.

If you do not return your keys at all or do not return them by the end of the day you are supposed to move out of your apartment, the landlord may try to charge you rent for the following month and either take such "rent" out of your security deposit or try to sue you for unpaid rent. To prevent this from happening, be sure to return the keys to the landlord no later than the agreed upon move out date, and if possible, bring along someone who does not live in the apartment as a witness. 



	
Send your landlord a letter after you move out with your forwarding address.

Sometimes landlords claim they did not return a security deposit because they did not know where to send it. To prevent your landlord from making this claim, send her

a letter asking her to forward your security deposit to a particular address. Keep a copy of this letter for yourself.





Endnotes



31[bookmark: _edn31] . Healthco, Inc. v. E & S Assocs., 400 Mass. 700, 702 (1987).

32[bookmark: _edn32] . Maybury Shoe Co. v. Izenstatt, 320 Mass. 397 (1946).
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  Facing an Eviction - Pullout

Steps a Landlord Must Take to Evict You


Your landlord can only make you move if they evict you. To evict you, they must get permission from a court. They cannot lock you out, throw your things out on the street, or harass you. If your landlord does not take the right steps, you can stop the eviction.

Your landlord must make sure you get a Notice to Quit

The Notice tells you to leave in a certain number of days. You do not have to move out by the date on a Notice to Quit, but do not ignore it. The number of days depends on the reason for eviction.


	14-Day Notice: You owe rent.

	30-Day Notice: If the landlord is evicting you for no reason, or for a reason that they say is your fault.

	No Notice: Your landlord accuses you of illegal activity in your apartment. Get a lawyer before you say anything in court.




Your landlord must serve you with a Summary Process Summons and Complaint


This court form tells you your landlord is taking you to court and there will be a hearing. It lists the time, date, and location of the hearing. It also lists the deadline for you to file your Answer.



Protect Yourself - Get Help


	Try to get legal help.

	You may be able to get free legal help.

	If you cannot get legal help, you will need to represent yourself. Use the Self-Help Forms and Letters.

	Some courts have volunteer lawyers who can help you fill out forms or tell you about programs in your area that may be able to help you. Ask the clerk how to find the volunteer lawyers.






Steps You Can Take to Respond to the Eviction

Every eviction is different. Your options depend on your situation. All options have strict deadlines. If you miss the deadline, you lose the option.


	Pay rent: If the eviction is about rent you owe, you can pay the rent and stop the eviction, most of the time. If you pay before a landlord starts a court case, you can avoid paying the landlord’s court costs: $135 in Housing Court, $195 in District Court. For deadlines see sectionPaying the Rent Owedin this chapter.

	File your Answer with the court: If you get a Summons and Complaint, file a legal form called an Answer. Use this form to explain to the court why you should not be evicted and any problems you had with your landlord. The deadline for filing your Answer is on the Summons and Complaint. Do not miss the deadline. Use The Answer (Booklet 3).

	Transfer your case: If your case is in District Court you have the right to transfer your case to Housing Court, if there is one in your area. Housing Courts provide more support. You can file a transfer form up until the day before your case is in District Court. Use the Transfer (Booklet 5).

	Get important documents ready: Before your hearing, collect the documents you need to prove your case, like rent receipts or pictures of bad conditions. Use the What to Take to Court Checklist in Representing Yourself in an Eviction Case (Booklet 1).

	Arrange for childcare and time-off from work the day you go to court. It could take all day.

	Go to court: If you do not go to your court hearing, you will lose your case automatically. This is called default.

	Ask the judge to dismiss the case: If your landlord has not followed the right steps, you may be able to get your case dismissed. For reasons why your case could be dismissed see sectionMotion to Dismissin this chapter.

	Negotiate an agreement: Most landlords and tenants resolve evictions through agreements. Be careful when you negotiate an Agreement. Only sign an Agreement if you understand it and you can do what it says. To protect yourself get Negotiating a Settlement of Your Case (Booklet 10).

	Fight the eviction: You may be able to prevent the eviction. Use the Answer to list the reasons you should not be evicted. Include any complaints you have about your landlord. Do not miss the deadline to file your Answer. The deadline is on the Summons and Complaint. Use The Answer (Booklet 3).

	Ask for time to prepare for your case: When you file your Answer form, you can also file court papers that ask your landlord for information to help you prepare your case. The court will automatically postpone your case by 2 weeks. This is called discovery. Use Discovery (Booklet 4).

	Ask a judge for time to move: If a judge makes an order to evict you, you may ask the judge for more time to stay in your apartment while you look for another place to live. If the judge agrees to give you more time, they order a Stay of Execution. They are more likely to order a Stay of Execution if you have started looking for a new place. Use Stay (Booklet 8).

	Appeal the court’s decision: At the end of the court hearing, the judge will make a decision, called a judgment. If you do not agree with the judge’s decision and you want to fight it, you have 10 days to file an appeal.




Introduction

The first and most important thing to know about eviction law in Massachusetts is that a landlord cannot make a tenant move out of her home without going to court first. No matter what a landlord or a landlord's lawyer says,

a landlord must go to court and obtain permission from a judge to evict a tenant.

If you get an eviction notice and you want to stay in your apartment or you want more time to find a new place, you must respond quickly to any documents you receive and go to court to defend your case. Depending on your situation and whether the landlord has followed the law, you may be able to prevent the eviction. If you cannot prevent it, you still may be able to postpone it. In either case, if your landlord has violated certain laws, you may be entitled to money to compensate you for these violations.

If you do not defend yourself in an eviction case, chances are a judge will order you to move out and you will have missed the opportunity to raise any legal claims or negotiate an agreement about how to resolve the issues.

This chapter tells you how the eviction process works, what rights you have throughout the process, how you can prevent an eviction, and how you might be able to postpone an eviction while you find another place to live.

This chapter does not take the place of having a lawyer or provide you with every detail involving evictions. But it will, along with forms at the end of the book, give you enough information so that you can protect your rights.


When Can a Landlord Evict

In order to legally evict a tenant, a landlord must follow specific procedures. A landlord must:


	Properly terminate a tenancy; and

	Get permission from a court to legally take possession of your apartment.



Evictions are not easy and can be expensive if a landlord fails to follow the law and a tenant knows and enforces her rights.1[bookmark: _ednref1]  If you familiarize yourself with the steps in the eviction process and are persistent, you may be able to stay in your apartment longer or be awarded money for the landlord's violations of the law.

There are special rules that apply to eviction cases that are brought after a foreclosure. If your landlord became owner of the property because of a foreclosure you should see Chapter 18: Tenants and Foreclosure.

1. Tenants with Leases

A tenancy under a lease generally lasts until the end date stated in the lease. If you have a lease and your landlord wants to evict you before your lease has ended, she may evict you only for:


	Violating your lease, if the lease states that the landlord may evict for such a violation;

	Not paying rent; or

	Using the apartment for illegal purposes.2[bookmark: _ednref2] 



If your lease says that your landlord can evict without going to court, this part of your lease is illegal and your landlord will still need to go to court to evict you in spite of what your lease says. Also, if you have a lease, a landlord cannot increase your rent during the lease period and then evict you for not paying the amount of the increase. Your rent is locked in for the entire term of your lease (unless the lease has a valid "tax escalator" clause, which allows your landlord to increase your rent in certain limited situations). For more about tax escalator clauses, see Chapter 5: Rent.

[bookmark: withoutlease]

2. Tenants without Leases

If you do not have a lease and are a tenant at will, a landlord does not have to state any reason for wanting to evict you. Until individual cities or the state changes the law, no fault evictions, where a landlord is evicting a tenant who has done nothing wrong, are lawful in Massachusetts.

A landlord may also evict tenants without leases for non-payment of rent and for using the apartment for illegal purposes.3[bookmark: _ednref3] 

But a landlord cannot bring a discriminatory or retaliatory eviction against a tenant. For more information see Retaliatory Evictions and Discriminationin this chapter.

If you do not have a lease, a landlord must send you a proper notice to quit to terminate your tenancy.4[bookmark: _ednref4]  For more information about the notice, see Receiving Proper Notice. To figure out whether you are a tenant at will, see Chapter 4: What Kind of Tenancy Do You Have.

Endnotes



1[bookmark: _edn1] . The usual costs of an eviction include: (a) the fee to file the case in court, which is $195 in District Court and $135 in Housing Court; (b) fees for hiring a constable or deputy sheriff to serve court papers on the tenant, G.L. c. 262, §8(A); (c) attorney's fees; and (d) fees for the constable to actually evict the tenant and for movers to move and store the tenant's household furnishings, which may run $2,000 or more.

2[bookmark: _edn2] . G.L. c. 139, §19.

3[bookmark: _edn3] . G.L. c. 139, §19.

4[bookmark: _edn4] . Your landlord may not have to give you a notice to quit if she is claiming that you used your home for certain illegal activities. G.L. c. 139, §19. She must still bring you to court for a hearing before moving you out.


When Is Eviction Illegal

In order to save money or get tenants out quickly, some landlords try to intimidate tenants or force them out of their apartments without going to court first. Others try to take shortcuts and hope that tenants do not know their rights. This section will tell you some of the most common ways that landlords illegally try to evict tenants.

1. Lockouts and Utility Shut-offs

It is illegal for a landlord to take away your apartment through "self-help" tactics. Your landlord has used self-help tactics and violated the law if she does any of the following things without a court's permission:


	Moves your belongings out of your apartment;

	Changes your locks (which is called a "lockout");

	Shuts off your utilities (which is called a "utility shut-off"); or

	Interferes in any other way with your use of the apartment.



If your landlord attempts to take away your apartment in any of these ways, she may be violating both civil and criminal laws.5[bookmark: _ednref5] 

a. What You Can Do

Write a Demand Letter

If your landlord threatens to lock you out or shut off any of your utilities, you may be able to prevent the landlord from taking this illegal action by sending her a demand letter. This letter informs her that she will be committing an illegal act and that you will take legal action to enforce your rights if she breaks the law. See the sample demand letter (Form 18). Save a copy of this letter so that if your landlord does not act properly, you have proof that the landlord knew she was violating the law.

Go to Court

If a landlord locks you out of your apartment or shuts off your utilities, you should immediately go to court to get what is called a temporary restraining order, or “TRO.” A TRO tells your landlord to stop doing something illegal and orders her to put you and your belongings back into your apartment and restore any utilities she may have shut off. A TRO is usually the quickest way to get your apartment back. You may also be entitled to money damages of at least 3 months' rent, plus any court costs and attorney's fees.6[bookmark: _ednref6]  For more about lawsuits for money damages see Chapter 13: When to Take Your Landlord to Court - Breach of Quiet Enjoyment. See a sample Temporary Restraining Order (Form 15).

Call the Police and File a Criminal Complaint

If your landlord locks you out of your apartment or shuts off your utilities and you cannot resolve the problem by dealing directly with the landlord, you can call the police and report the incident. Lockouts and utility shut-offs are crimes. As a practical matter, a few words from a police officer may be enough to convince the landlord to stop the illegal activity. Sometimes, however, the police do not know the law or they are reluctant to get involved in disputes between landlords and tenants. A police officer may tell you that such disputes are "civil," not criminal, matters. This is not true. Lockouts and utility shut-offs are crimes and are punishable by a fine of $25 to $300 or imprisonment of up to 6 months.7[bookmark: _ednref7]  Unfortunately, filing a criminal complaint does not usually lead to a quick solution because it may take a court several weeks to schedule a criminal case for a hearing. For more about how to file a criminal complaint, see Chapter 8: Getting Repairs Made - Criminal Complaint.

[bookmark: retaliatoryevictions] 

2. Retaliatory Evictions

It is illegal for a landlord to retaliate against you because you have engaged in certain activities protected by the law.8[bookmark: _ednref8]  You cannot be evicted for:


	Notifying your landlord in writing of violations of the state Sanitary Code;9[bookmark: _ednref9] 

	Reporting your landlord to health inspectors or other officials for violations of law;

	Withholding rent because of bad conditions;10[bookmark: _ednref10] 

	Taking legal action against your landlord to enforce your rights;

	Organizing or joining a tenants organization; or

	Taking action under laws that protect individuals from domestic abuse or harassment by:

  
		seeking a restraining order against an abuser, someone who has harassed you, or someone who has sexually assaulted you;

		asking your landlord to change your locks for safety reasons;

    	reporting to a police officer or law enforcement an incident of domestic violence, rape, sexual assault, or stalking; or

		reporting a violation of an abuse prevention or anti-harassment order.11[bookmark: _ednref11] 

  




If a landlord tries to evict you or sends you an eviction notice, a rent increase notice, or a notice of any substantial changes in the terms of your lease or tenancy within 6 months of your having engaged in any of the activities listed above, a court must "presume" that the landlord is retaliating against you.12[bookmark: _ednref12]  If a court decides that the landlord was retaliating, you cannot be evicted.

If you have to fight an eviction in court, see Defenses That May Prevent Evictionin this chapter for information about how to raise the issue of retaliation.

[bookmark: discrimination]

3. Discrimination

It is illegal for your landlord to evict you on the basis of your race, color, religion, national origin, sex, gender identity, sexual orientation, age, genetic information, ancestry, marital status, disability, or status as a veteran. It is also illegal for a landlord to evict you because you get a rent subsidy or receive public assistance.13[bookmark: _ednref13] 

Your landlord is also discriminating against you if she subjects you to unwanted sexual attention or harassment.14[bookmark: _ednref14] 

If you feel that your landlord is evicting you based on any of these factors, read Chapter 7: Discrimination for more information about what constitutes illegal discrimination.


Endnotes



5[bookmark: _edn5] . Lockouts are prohibited by G.L. c. 186, §§14 and 15F and G.L. c. 184, §18. They are also prohibited by the Attorney General's Consumer Protection Regulations, 940 C.M.R. §3.17(5). Under G.L. c. 186, §§14 and 15F, a landlord may be liable for triple damages or 3 months' rent (whichever is greater) plus costs and attorney's fees for a lockout. Lockouts are also a criminal offense under G.L. c. 186, §14. However, if a co-tenant has sought a lock change from the landlord for safety reasons under G.L. c. 186, §27, or if someone in your home has obtained a restraining order under G.L. c 209A which vacates you from the home, you could be legally barred from returning even if you landlord hasn’t evicted you yet.

6[bookmark: _edn6] . G.L. c. 186, §14.

7[bookmark: _edn7] . G.L. c. 186, §14.

8[bookmark: _edn8] . G.L. c. 239, §2A.

9[bookmark: _edn9] . Manzaro v. McCann, 401 Mass. 880 (1988). The owner's retaliatory actions are not the basis for a lawsuit or counterclaim unless the tenant's complaints are in writing. Therefore, oral complaints to the owner cannot be the basis for retaliation.

10[bookmark: _edn10] . G.L. c. 239, §8A.

11[bookmark: _edn11] .An Act Relative to Housing Rights For Victims of Domestic Violence, Sexual Assault and Stalking:


	Allows Victims to Break a lease for safety reasons: G.L. c. 186, §24 allows a tenant or co-tenant to terminate a rental agreement and quit the premises upon written notification to the owner if a member of the household is a victim of domestic violence, rape, sexual assault, or stalking. Notification must be made within 3 months of the most recent violence or the tenant can terminate the rental agreement if a member of a tenant's household is reasonably in fear of imminent serious physical harm.

	Bars discrimination against prospective tenants because they have sought the protection of this law: G.L. c. 186, §25 provides that an owner shall not refuse to enter into a rental agreement, nor shall a housing provider deny assistance, based upon an applicant having terminated a tenancy under G.L. c. 186, §24 or requested a lock change under G.L. c. 186, §26.

	Requires landlords to change the locks when required for safety reasons: G.L. c. 186, §26 provides that an owner shall, upon the request of a tenant, co-tenant, or household member, change the locks if the tenant, co-tenant, or household member reasonably believes that such individual is under an imminent threat of domestic violence, rape, sexual assault, or stalking.

	Prohibits retaliation against tenants who seek protection against their abusers: The statute also explicitly amends G.L. c. 239, §2A to include, in “activity protected from reprisal,” taking action under G.L. c. 209A or G.L. c. 258E, seeking relief under the new act, reporting to a police officer or law enforcement an incident of domestic violence, rape, sexual assault, or stalking, or reporting a violation of an abuse prevention or anti-harassment order.



12[bookmark: _edn12] . To convince a court that a landlord is not retaliating against you, your landlord will have to show that she would have brought this eviction case against you at the same time and for the same reasons, whether or not you engaged in the protected activities. See G.L. c. 186, §18 and G.L. c. 239, §2A. But see Xiaobing Xin v. King, 87 Mass. App. Ct. 1126 (2015) (Rule 1:28 decision) (where the court found that there is no presumption built in to the counterclaim for retaliation under G.L. c. 186, §18 where the tenancy has been terminated for nonpayment of rent.).

13[bookmark: _edn13] . G.L. c. 151B, §4(10).

14[bookmark: _edn14] . Gnerre v. Massachusetts Commission Against Discrimination, 402 Mass. 502 (1988) (tenants may establish discrimination in housing by demonstrating that a landlord subjected her to unsolicited sexual harassment which made the tenancy significantly less desirable to a reasonable person in the tenant’s position.)


Receiving Proper Notice

Before a landlord can evict you, she must properly notify you that she is ending or terminating your tenancy. To do this, a landlord must give you a written notice called a notice to quit.15[bookmark: _ednref15]  Do not ignore a notice to quit.

A notice to quit says that you must "deliver up" or "vacate" your apartment by a certain date. This can be a very intimidating document, but you do not have to move out by the date listed on the notice. The purpose of a notice to quit is to give you warning of the landlord's desire to terminate your tenancy, which is only the first step in the eviction process. If you do not move out, the landlord can begin an eviction action against you in court.

The notice should tell you if the landlord is terminating your tenancy for reasons related to non-payment, some other lease violation or violation of the law, or for no reason at all (no fault). Save the notice to make sure that if your landlord does bring you to court, she states the same reason for the eviction on the court notice, which is called a summons and complaint.16[bookmark: _ednref16]  Furthermore, the notice to quit must have your correct address on it and should name all tenants (anyone who signed the lease or all adults in a tenancy at will situation).17[bookmark: _ednref17] 

A notice to quit does not determine who is allowed to have legal possession of your apartment. If your landlord decides to take you to court, only a judge can decide whether you or your landlord should have possession of your apartment. Again, you do not have to move out by the date on the notice to quit.

If you receive a paper that says EXECUTION on the top of it, you must act immediately. An execution is a court order that says the landlord can move you out. If you get an execution, you may be able to stop or postpone an eviction, but you need to act immediately. See Postponing the Evictionin this chapter.

1. Receiving a Notice to Quit

A landlord can use a variety of methods to deliver a notice to quit, including the following:


	Anyone can personally deliver it to you, including the landlord.

	A landlord may leave it with your spouse.18[bookmark: _ednref18] 

	A landlord may send it to you through regular first-class mail.

	A sheriff or constable may personally deliver it to you, although this is not necessary.



A landlord must always prove to a judge that you actually received the notice in order to proceed with an eviction.19[bookmark: _ednref19]  One way that a landlord may do that is if your case goes to trial, she can put you on the stand to ask if you received the notice to quit.

2. Non-Payment of Rent

If your landlord wants to evict you for non-payment of rent, you must receive a 14-day notice to quit.20[bookmark: _ednref20]  A 14-day notice to quit does not mean you have to move in 14 days. A 14-day notice to quit means your tenancy is terminated 14 days after you get the notice. This is the first step in an eviction.

If you have a lease, any clause in the lease saying that the landlord can end your tenancy for non-payment of rent without giving you a 14-day notice is illegal.21[bookmark: _ednref21] 

Whether or not you have a lease, you can prevent an eviction if you "cure" the non-payment (pay the rent owed). If you do not have a lease, a notice to quit must tell you that you have a right to cure the non-payment. If you have a lease, a notice to quit does not need to state that you have a right to cure, but you have that right to cure up to the date that your answer is due in court.22[bookmark: _ednref22] 

For more information about how to cure non-payment of rent in a way that protects your tenancy, see Paying the Rent Owedin this chapter.

3. Rent Increases

At the same time that a landlord gives a tenant at will a notice to quit terminating the tenancy, she can also offer a new tenancy at a higher rent.23[bookmark: _ednref23]  You may accept the increase by paying the higher rent or you can reject the increase and just pay the old rent.

If you continue to pay your old rent and refuse to pay the increase, your landlord must accept your old rent, although she can start an eviction case in court. The only way you can be evicted, however, is if the notice you receive is a 30-day (or rental period) no fault notice to quit.24[bookmark: _ednref24]  The landlord cannot send you a 14-day notice to quit for non-payment of rent because you are paying the rent.25[bookmark: _ednref25]  You just never agreed to pay the new rent. If your landlord attempts to use a 14-day notice to evict you based on your non-payment of an increase in rent, bring the rent increase letter, rent receipts or canceled rent checks, and the notice to quit to court and ask a judge to dismiss the case.

If your landlord accepts the old rent amount after the expiration date on the notice to quit and the notice to quit does not state clearly that any future payment will be for “use and occupancy only” and not for rent, your landlord has given up the right to evict you using this notice.

If your landlord refuses to accept the rent, send your payment to her (or better still to her lawyer if the notice to quit came from a lawyer) with a letter explaining that you are paying the old rent and refusing the offer to enter into a new tenancy at the higher rent. You should send it to your landlord by certified mail and keep a copy for yourself. If your landlord returns the money to you, put it aside in a safe place so that if you are ordered to pay it sometime in the future, it will be available to you.

4. Tenants with Leases

If you have a lease, it will specify the reasons that your landlord can terminate your tenancy and the steps she must take to do this (which must happen before the date the lease is scheduled to end).

If your landlord tries to evict you before your lease has ended, most leases require landlords to terminate your tenancy by first giving you a written notice to quit before proceeding to court. Although many leases require 7 days' notice, the amount of time is not set by law and may vary from lease to lease. Check your lease to see how many days' notice is required before a landlord can take the next step in the eviction process, which is to go to court.

If your lease has an option to renew and you fail to renew it, your landlord does not need to send you a notice to quit if she wants you out at the end of your lease. In this case, the day after your lease ends, your landlord can immediately file papers in court and begin an eviction case without giving you a notice to quit.

Check your lease to figure out whether it automatically renews itself or whether you must renew it to prevent it from automatically ending. For more about how to figure this out, see Chapter 4: What Kind of Tenancy Do You Have - How Long Is Your Lease Valid.

If your landlord accepts your rent after your lease ends, you automatically become a tenant at will and you are entitled to get a 30-day (or rental period) notice to quit before a landlord files an eviction case in court.26[bookmark: _ednref26] 

5. Tenants without Leases

If you do not have a lease, you need to first figure out whether you are a tenant at will or a tenant at sufferance. See Chapter 4: What Kind of Tenancy Do You Have.

If you are a tenant at will, your landlord must send you a notice to quit. There are basically 2 types of notices your landlord can send you if you are a tenant at will:


	14-day notice for non-payment of rent; or

	30-day (or rental period) notice for any other reason or for no reason.



Some landlords try to cover all bases by sending both a 14-day and a 30-day notice to quit. The reason is that if you stop the non-payment eviction by paying the rent you owe, they want to still go ahead with the eviction based on a 30-day notice. This violates the legal requirement that the notice state an absolute termination date.27[bookmark: _ednref27]  If you get both a 14-day and a 30-day notice, you should pay the rent within the “cure” period, if you can, and file a motion to dismiss because the date that the tenancy is supposed to terminate is not clear.28[bookmark: _ednref28]  For more about how to cure non-payment of rent, seePaying the Rent Owedin this chapter.

If your lease has expired or you are otherwise a tenant at sufferance, your landlord can begin an eviction case in court without giving you a notice to quit.

a. 14-Day Notice

A landlord can send you a 14-day notice to quit for non-payment of rent on any day of the month. A notice to quit for non-payment of rent cannot demand any fees (such as late fees, attorney’s fees, or constable fees), only unpaid rent.29[bookmark: _ednref29]  If your landlord sends you a 14-day notice to quit, it must tell you that you have a right to "cure" the non-payment.30[bookmark: _ednref30]  This means that if you pay the amount of rent you owe within 10 days of receiving the notice, you can prevent an eviction, as long as this is your first 14-day notice within the past 12 months.31[bookmark: _ednref31]  If the notice to quit does not tell you about this right, you actually have until the answer date to pay all rent.32[bookmark: _ednref32]  If you do not pay the amount of rent you owe within this 10-day cure period, you still do not have to move out in 14 days. For more information about "curing" a non-payment of rent, seePaying the Rent Owedin this chapter.

b. 30-Day (or Rental Period) Notice

If your landlord tries to evict you for any reason other than non-payment of rent, or for no reason at all, she must give you a 30-day (or rental period) notice to quit. You must receive the notice at least 30 days or 1 full rental period in advance, whichever is longer.33[bookmark: _ednref33]  (A rental period is the time between the dates when rent payments are due.)

The date on the 30-day notice must terminate your tenancy on a day on which your rent is due.34[bookmark: _ednref34]  If you pay weekly, the notice must terminate on the day of the week on which your rent is due. If there is no agreement on the specific rent day, the rent day is considered to be the last day of the month.35[bookmark: _ednref35] .

For example

If your rent is due monthly on the first of the month, and your landlord states in the notice that she wants to terminate your tenancy by September 1, you must receive the notice to quit in writing on or before August 1. If you do not receive the notice until August 2, it is invalid and you cannot be evicted based on it.



c. No Specific Time Stated on the Notice to Quit

You may receive a notice that says that your tenancy terminates "at the end of the rental period which begins after receipt of the notice."36[bookmark: _ednref36]  For example, if you receive this notice before August 1, it will terminate your tenancy on September 1. If you receive it on August 1 or any time between August 1 and August 31, it will terminate your tenancy on October 1.37[bookmark: _ednref37] 

Note

Any agreement between you and your landlord to terminate your tenancy without giving you a notice to quit is illegal and will not be enforced by the court.38[bookmark: _ednref38] 



6. When Can a Landlord Go to Court

A landlord cannot begin an eviction case in court until after you receive a proper notice to quit and the time period on the notice has completely passed. If a landlord files an eviction case before the time period on your notice has passed, a judge must dismiss the case upon your request.

7. Evictions for Drug-Related or Other Unlawful Activity

The problem of illegal drug dealing has become a growing concern of both tenants and landlords. While tenants fight for the right to live in a safe environment, free from the violence that often accompanies illegal drug dealing, and while landlords may be obligated to evict tenants whose illegal activity may endanger other tenants, the mere mention of the word "drugs" by a landlord or her lawyer immediately brands tenants. As a result, tenants and their families who may not be guilty of any crime are being illegally evicted without notice or a chance to defend themselves.

In Massachusetts, a law enacted over 150 years ago, commonly referred to as a nuisance law, gave landlords the right to terminate a tenancy with no notice to the tenant if an apartment was used for prostitution, illegal gambling, or the illegal keeping or sale of alcoholic beverages.39[bookmark: _ednref39]  This meant that a landlord could skip the notice to quit step in the eviction process and could proceed straight to court to get permission to take possession of an apartment. Over the years, the legislature amended the law to include the possession, sale, or manufacturing of illegal drugs and certain weapons and explosive devices. This law also allows a subsidized housing provider to end or void a lease where a tenant or household member used or threatened use of force or violence against an employee of the housing provider or against any other person who is legally present on the premises.40[bookmark: _ednref40] 

Tenant advocates take the position that under this nuisance law, a landlord must still file an eviction case, known as a summary process case, and that the only difference between an eviction under the nuisance law and a regular eviction case is that the landlord does not have to terminate a tenancy or give a tenant a notice to quit before going to court.41[bookmark: _ednref41]  This nuisance law, however, can cause great confusion on the part of landlords.42[bookmark: _ednref42]  As a tenant, you may be faced with any one of the following situations:

a. You Are Illegally Locked Out

Some landlords think this nuisance law means they do not need to go to court to evict a tenant. This is absolutely wrong. If a landlord tries to evict you by changing the locks or moving you out without an order from the court, this is an illegal lockout and you can use all the strategies described in Lockouts and Utility Shut-offsin this chapter.


b. You Receive a Court Summons and Complaint

If the first notice you get that a landlord wants to evict you is a court summons and complaint for a summary process case, you may have only a week or so to respond to the court. If a landlord sends you a summons and a complaint, there are a number of steps you can take to protect your rights:


	Read Fighting an Eviction in Courtin this chapter and try to contact an attorney as soon as possible. To find a lawyer, see Find Legal Aid.

	If the complaint says that the landlord wants to evict you because of illegal drug activity or other illegal activity, and if a criminal case has been filed against you or someone in your household, you should immediately go to court and ask a judge to postpone the eviction case until after the criminal case has been heard.

	It is also very important that you consult with the lawyer handling the criminal case to avoid problems concerning self-incrimination. Anything you say during your eviction case may be used against you in a criminal case.

	If you want to stay in your apartment, get more time to move, or challenge the landlord's accusations, as in any eviction case, you have a right to file an answer to the compliant, ask for a jury trial, and get information from the landlord by filing what is called discovery. See Getting Information Through Discoveryfor more about the discovery process.43[bookmark: _ednref43] 



If you file discovery, you should find out exactly what type of proof your landlord has about the allegations involving illegal activity in your apartment.

c. You Receive a Notice of a Temporary Restraining Order or Injunction

If you get a civil summons and complaint (not a summary process summons and complaint) telling you that your landlord is seeking an emergency order to have you removed from your apartment, you must act immediately. This order is called an injunction or temporary restraining order (TRO). What this means is that your landlord is using the nuisance law to avoid going through the regular eviction process.44[bookmark: _ednref44]  It also means that your landlord is trying to evict you without having to prove in a full trial that someone in your household was involved in an illegal activity and without allowing you the opportunity to dispute her accusations in a full trial. If a landlord uses the injunction process to try to evict you, there are a number of steps that you can take to protect your rights:


	Immediately contact a lawyer for advice on how to proceed. To find a lawyer, see Find Legal Aid.

	If you have been charged or think you may be charged with violating a criminal law and may have to go to court on those criminal charges, anything you say in the eviction case may be used against you in the criminal case. You should talk with a criminal lawyer about how to handle this situation before you go to court.

	If you want to stay in your apartment, whether or not you get a lawyer, you should go to court on the date listed on the summons and complaint. It is very important to try and stop this TRO from going forward. When your case is called, tell the judge that:

	You are entitled to a proper eviction hearing (including a jury trial if you wish) and to get discovery;

	The landlord will not be unduly harmed by proceeding through the normal eviction process (summary process); and

	You will be harmed because you will not be able to defend yourself or find out what the landlord is claiming.





	If there are neighbors who will verify that you do not pose a threat to the neighborhood, try to get them to testify on your behalf at the injunction hearing. Remember: be very careful about saying anything that may later be used against you.

	You should ask the judge to exclude any evidence, such as an arrest warrant, a police report, a criminal complaint, or affidavits. These documents, unless verified by the person who wrote them, are considered hearsay. Hearsay is not good evidence because there is no one in court to verify that it is true. In addition, you should ask the judge to exclude any evidence that was obtained without a valid search warrant.45[bookmark: _ednref45] 

	If the court agrees with your landlord that there is reason to order an injunction or TRO to have you removed from your apartment, you can argue that the injunction should be limited to preventing the particular problem the landlord wants stopped. For example, the court can order that all illegal activity stop; or, if only one person in the household may be or has proved to be involved in illegal drug activity, you can ask the court to prohibit only that person from being on the property.46[bookmark: _ednref46]  Although this may not be a good solution, if you have no other place to move to, it may be your only option.



d. You Receive an Execution

If you receive a court document called an execution, it may mean that your landlord has used the nuisance law to get the court's permission to evict you without giving you an opportunity to defend yourself. See Sample Execution (Form 21).47[bookmark: _ednref47] 

If a sheriff or constable serves you with an execution, you must take immediate action to stop or delay the eviction. See Postponing the Evictionin this chapter.
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20[bookmark: _edn20] . G.L. c. 186, §§11 and 12.
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34[bookmark: _edn34] . U-Dryvit Auto Rental Co. v. Shaw, 319 Mass. 684, 685 (1946); Connors v. Wick, 317 Mass. 628, 630-631 (1945); Prescott v. Elm, 61 Mass. 346, 347 (1851). Although, typically, rent is due on the first of each month, you and your landlord may have agreed on a different "rent day." If there was no agreement on a specific rent day, the rent day is considered to be the last day of the month. Connors v. Wick, 317 Mass. 628, 631 (1945). If a landlord files an eviction action in court, it will be her burden to prove that the notice terminated your tenancy on a rent day. Connors v. Wick, 317 Mass. 628, 631 (1945).
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36[bookmark: _edn36] . U-Dryvit Auto Rental Co. v. Shaw, 319 Mass. 684, 685 (1946);

37[bookmark: _edn37] . February is a special case because it has only 28 days. You must receive a notice to quit on or before Jan. 30 to terminate your tenancy on March 1st. There is some support for counting the day of service. See Callahan v. John Hancock Mutual Life Ins. Co., 331 Mass. 552, 554 (1954); Lawrence v. Commissioners, 318 Mass. 520, 525 (1945) ("a thing done at any time in a day is taken the same as though it had been done in the first minute of the day"); "Fundamentals of Residential Real Estate," MCLE, vol. 85-47 (1985), pp. 463-464. See also Hodgkins v. Price, 137 Mass. 13, 17 (1884) (day of receipt counted as first day of 14-day period for non-payment notice).

38[bookmark: _edn38] . G.L. c. 186, §15A.

39[bookmark: _edn39] . G.L. c. 139, §19.

40[bookmark: _edn40] . 1985 Mass. Acts 421, §3. The law covers certain behaviors by certain people. The behavior of guests is not always covered by the law, and the court should dismiss cases brought under G.L. c. 139, §19 if they address guest, rather than household member behavior.

41[bookmark: _edn41] . In Bennett v. Dean, Boston Housing Court, 27618 (Daher, C.J., Sept. 20, 1989), Chief Judge Daher held that the statute would be unconstitutional if it authorized evictions without any process of law, stating: "This Court has to interpret G.L. c. 139, §19 in light of the present day constitutional requirement of due process. It was the Legislature's determination that anyone violating G.L. c. 139, §19, be deemed a trespasser. But an occupant has a right to be heard before being deemed a trespasser. 'The fundamental requisite of due process is the opportunity to be heard.'" The general prohibition against self-help eviction found in G.L. c. 184, §18 provides further evidence that the landlord's right of entry under G.L. c. 139, §19 does not include the right to forcibly eject the tenant without court process. G.L. c. 184, §18 itself distinguishes "entry" from ejection. It prohibits a landlord's entry "except in cases where his entry is allowed by law[,]" but goes on to prohibit any "attempt to recover possession of land or tenements in any manner other than through an action brought pursuant to chapter two hundred and thirty-nine [summary process] or such other proceedings authorized by law." Although it could be argued that G.L. c. 139, §19 provides a case in which "entry" is allowed by law, the actual ejectment of a tenant cannot take place without court process.

42[bookmark: _edn42] . The statute, G.L. c. 139, §19, provides, in relevant part, that "such use [of the apartment for illegal activity] shall, at the election of the lessor or owner, annul and make void the lease or other title under which such tenant or occupant holds possession and, without any act of the lessor or owner shall cause the right of possession to revert and vest in him, and the lessor or owner may seek an order requiring the tenant to vacate the premises or may avail himself of the remedy provided in chapter two hundred and thirty-nine."

43[bookmark: _edn43] . In New Bedford Housing Authority v. Olan, 435 Mass. 364 (2001), the Supreme Judicial Court held that a public housing tenant being evicted under G.L. c. 139, §19 has a right to a jury trial and to discovery.

44[bookmark: _edn44] .Cases in which injunctions have been issued include: Morris v. Davis, Boston Housing Court, 05-00192 (Winik, J., Apr. 6, 2005); Boston Housing Authority v. Coleman, Boston Housing Court, 99-CV-01130 (Daher, C.J., Nov. 22, 1999); Wingate Management Co., Inc. v. Pikovsky, Boston Housing Court, 29705 (Daher, C.J., Dec. 28, 1990) (issuing injunction against drug-dealing husband, but not his wife); Boston Housing Authority v. McDonald, Boston Housing Court, 24666 (Daher, C.J., Aug. 9, 1989); Reserve Realty Corp. v. Cooper , Boston Housing Court, 27243 (Daher, C.J., Aug. 3, 1989) (enjoining tenant's son from entering or residing at his father's residence, but allowing father to retain tenancy).

While it may be difficult to challenge the use of injunctions against specific individuals and for specific acts where the summary process laws are not sufficient to eliminate a danger to the community, many questions can be raised about the appropriate remedy in any specific case. Although in McDonald drugs were found in the tenant's apartment, it was not clear from the record that the tenant was charged with a criminal offense. Her apartment was apparently being used by others. Advocates need to ask, if the tenant was not, in fact, dealing drugs, why was it necessary to obtain an emergency injunction against her and why wouldn't the summary process procedure have provided the landlord with an adequate remedy? Injunctions can be granted only if certain requirements are met. Most importantly, the landlord must be able to show that there is no other adequate legal remedy available to her. See, e.g., Conlon v. Teamsters, 409 F. Supp. 1165, 1167 (D. Mass. 1976). Since the landlord can always use the ordinary eviction process, she should not be able to get an injunction unless she can show that the ordinary eviction process is inadequate. In addition, the landlord must meet the other requirements for getting an injunction. In order to get an injunction, the landlord must show:


	Threat to the landlord of irreparable harm if the injunction is denied;

	Landlord's likelihood of success on the merits of the case;

	That risk of harm to the landlord outweighs threatened harm to the defendant; and

	That the public interest will be better served by issuing the injunction than by denying it.



See Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 615-17 (1980).

 

45[bookmark: _edn45] . The Hampden County Housing Court has held that evidence seized without a warrant may be suppressed in a civil action. Hollywood Park Assoc. v. Elsa Morales, Hampden Housing Court, 89-SP-1176-S (Abrashkin, J., Mar. 21, 1990). See also Boston Housing Authority v. Andrews, Boston Housing Court, 05-SP-01781 (Pierce, C.J., Feb. 28, 2006). However, it may be necessary to bring a pretrial motion in limine to suppress such evidence. Hollywood Park Assoc. v. Anne Marie Diaz, Hampden Housing Court, 90-SP-0078-S (Abrashkin, J., Mar. 1, 1990). Evidence obtained pursuant to a no-knock warrant may also be suppressed where a court finds no basis for the no-knock warrant. Caribe Management Corp v. Serrano, Hampden Housing Court, 90-SP-2872 (Abrashkin, J., Jan. 4, 1991).

46[bookmark: _edn46] . Reserve Realty Corp. v. Cooper, Boston Housing Court, 27243 (Daher, C.J., Aug. 3, 1989). In Reserve Realty, an owner sought to have a tenant family declared trespassers under G.L. c. 139, §19, alleging that police seized 58 grams of cocaine and $4,400 in cash from the son. The tenant father argued that he had no knowledge of his son's activities and that the family should not be penalized. The court allowed the family to stay but entered an injunction barring the son from the premises. See also Wingate Management Co., Inc. v. Pikovsky, Boston Housing Court, 29705 (Daher, C.J., Dec. 28, 1990) (court issued permanent injunction against husband based on his drug activity but denied injunction against wife, finding that, although she knew about husband’s drug activity, she was not responsible for his illegal activity and was in fear of him).

47[bookmark: _edn47] . See New Bedford Housing Authority v. Olan, 435 Mass. 364 (2001), in which the Supreme Judicial Court noted in footnote 8 that there is an "apparent conflict in the provision of [G.L. c. 139,] §19 stating that an execution for possession may issue with a preliminary injunction. An execution issues after a final judgment, whereas a preliminary injunction is an interlocutory order."


Stopping Eviction Before Trial

1. Paying the Rent Owed

a. Tenants with Leases

If you have a lease and you receive a notice to quit for non-payment of rent, you can "cure" the non-payment and prevent the eviction by paying your landlord all the past and present rent owed. Your landlord cannot evict you for non-payment of rent if she is claiming that you failed to pay something other than rent (like portions of a security deposit, late fees, or repair costs).48[bookmark: _ednref48]  Therefore, you do not need to pay those charges in order to cure.

If you cure the non-payment after you receive a summons and complaint, you must pay all the rent owed, interest on the amount owed, and your landlord's costs of filing an eviction case, on or before the answer date.49[bookmark: _ednref49] 

Note

The answer date is typically the Monday after the day the landlord has filed the case. It is sometimes shown on the summons and complaint. If the answer date is not clear from the summons and complaint, contact the clerk and ask her when your answer is due.



The costs of filing an eviction case include the purchase of a summons and complaint form, the cost of serving these papers on you, and the cost of actually filing them in court ($135 in housing court, $195 in district court). These costs cannot include fees for the landlord's lawyer or any of the costs of serving a notice to quit on you (like constable fees).

If you cure a non-payment of rent after your landlord has filed an eviction case in court (that is, after you receive a summons and complaint), make sure you get a written, dated receipt for the amount that you paid and a written agreement from the landlord that she will dismiss the case. Get a copy of this agreement immediately after you and your landlord sign it. On the date your eviction case is scheduled for trial, you should go to court with your rent receipt and copy of the written agreement and be sure that the landlord also gives the court the agreement and that the judge actually dismisses the case. Landlords have been known to sign written agreements to dismiss cases and not show them to a judge. If the landlord does not show up in court, you should show the court the agreement.

b. Tenants without Leases

If you are a tenant at will and are being evicted for non-payment of rent, you can "cure" the non-payment and stop the eviction by paying all the back and current rent you owe within 10 days after receiving a notice to quit. However, if you have received another 14-day notice to quit for non-payment of rent from your landlord within the previous 12 months, you do not have a right to cure the non-payment.50[bookmark: _ednref50] 

If the 14-day notice to quit does not contain a statement that tells you that you can cure the non-payment within 10 days, you can stop the eviction by paying all rent owed by the answer date.51[bookmark: _ednref51]  The answer date is sometimes shown on the summons and complaint. If the answer date is not clear from the summons and complaint, contact the clerk and ask her when your answer is due.

c. Your Landlord Refuses Payment

If you attempt to "cure" the non-payment of rent by offering to pay the full amount owed but your landlord refuses to accept it, you should either have a witness watch you try to pay the rent or send the rent again by certified mail and request a return receipt. If the landlord refuses to accept the certified mail, save the return receipt that proves she refused delivery. If your landlord brings an eviction case against you in court, this return receipt will be important proof that you tried to cure the non-payment within the time period allowed by law, and your witness can testify about your attempt to pay the rent.

d. Your Landlord Accepts Rent After Sending Notice

If your landlord accepts rent after sending you a notice to quit, the acceptance of rent may result in the creation of a new tenancy at will.52[bookmark: _ednref52]  Your landlord can prevent creating a new tenancy and reserve her rights to evict you by notifying you that she will accept your money "for use and occupancy only." This is called a "reservation of rights," and a landlord must notify you of this before or at the time you make the rent payments; writing "for use and occupancy" on the back of the rent check is not sufficient because you do not receive it until you receive your next monthly bank statement.53[bookmark: _ednref53]  Although acceptance of even 1 rent payment may be sufficient to cure the non-payment,54[bookmark: _ednref54]  whether or not the tenancy has been reinstated is a question of fact that must be decided by the court under the particular circumstances of each case.55[bookmark: _ednref55] 

2. Late Government Assistance Check

If non-payment of rent is caused by a late rental subsidy check or late check from the Department of Social Security or Transitional Assistance and you receive a notice to quit and a court summons and complaint, you should immediately ask the court to continue (postpone) the hearing date for at least 7 days so that the check can arrive. Once you receive the check, if you pay the landlord the rent owed, interest on this amount, and the landlord's costs of filing an eviction through this continuance period, the court must treat the tenancy as not having been terminated and must dismiss the case.56[bookmark: _ednref56] 

The costs of filing an eviction case include the purchase of a summons and complaint form, the cost of serving these papers on you, and the cost of actually filing them in court ($135 in housing court, $195 in district court). These costs cannot include fees for the landlord's lawyer or the cost of serving a notice to quit on you.

If part of the rent owed should have been paid by a housing agency, you may want to consider bringing the housing agency in to the case as a party in the lawsuit through a legal process called “impleading.”57[bookmark: _ednref57]  This is complicated, you may want to seek legal help.

[bookmark: motiontodismiss] 

3. Motion to Dismiss

If a landlord fails to follow the proper steps to terminate your tenancy or file an eviction case in court, you may be able to get your case dismissed before the trial.58[bookmark: _ednref58]  For example, if your landlord does not send you a proper notice to quit, you have paid all the rent you owe, or you were not properly served with a summons and complaint, you should file what is called a motion to dismiss as soon as possible.

To do this, fill out the Motion to Dismiss form (Form 20). Bring it to court and deliver a copy to the landlord or her attorney. If you do this on or before the entry date listed on the summons and complaint and a judge rules in your favor, your case will be dismissed and you do not need to do any further preparation for trial.59[bookmark: _ednref59]  If a judge rules against you, or if the judge does not decide the motion that day, you must file your answer and discovery (as described in this chapter), prepare to go to court, and appear in court on the trial date.60[bookmark: _ednref60]  Your answer should include the reasons for dismissal that you wrote in your motion to dismiss.

If you do not file the motion to dismiss by the entry date, you have until the answer date listed on the summons to file it.61[bookmark: _ednref61]  You should then go to court on the original trial date and ask a judge to dismiss the eviction.62[bookmark: _ednref62]  See the section in this chapter called Important Dates for a description of different dates to keep in mind.

If you have sent the landlord a request for information using the Discovery forms in Discovery Forms (Booklet 4), you do not have to be prepared to present your case on the original trial date. A clerk will automatically postpone your hearing for 2 weeks. However, a judge will hear your motion to dismiss on your original trial date.

If you have not sent your landlord discovery forms, when you go to court on your original trial date to ask the judge to dismiss the eviction, you should be prepared to present your case in the event that the judge does not dismiss it. To prepare, readFighting an Eviction in Court. If a judge denies your request to dismiss the case, you should raise at trial the same reasons that you checked off in the motion and in your answer.

Note

When landlords go to court to evict tenants, they sometimes make legal claims against tenants for money damages other than rent. For example, a landlord may claim that you have damaged the apartment and that she should be compensated. The law does not allow a landlord to ask for such money damages in an eviction case, and you should ask a judge to dismiss any claims for money other than rent.63[bookmark: _ednref63] 



4. Negotiating a Settlement

Before you get to court, you may want to try to negotiate a resolution to the case, called a settlement, with the landlord. A landlord may agree to what you want in exchange for some promise on your part. Keep in mind that, even if you lose the case, it will cost your landlord both time and money to go to court. Saving of time and money are two incentives for a landlord to settle. Depending on what you want, it may also be more advantageous for you to settle out of court than to go through a trial.

Before attempting to reach a settlement, you should carefully consider what you want and what you can reasonably expect to get from the court, based on the strength of your case.


	Use The Answer (Booklet 3) to help you identify and evaluate potential defenses and counterclaims.

	Do not agree to a payment plan for back rent that is more than you can afford.

	If you do not have another place to live, do not agree to move.



Before you accept any agreement, read it very carefully. If you reach an agreement, you should file it with the court. Do not trust your landlord or her attorney to do this without your being there. Too many tenants have found out the hard way that their landlord could not be relied upon to file the settlement agreement, but instead decided to proceed with the eviction case—without the tenant being there.

You may settle your case at any time during an eviction before a judge or jury makes a final decision after the hearing. For more on how to negotiate a good settlement, see Chapter 14: Using the Court System - Negotiating a Good Settlement.

5. Tenancy Preservation Program

The Housing Court has a special program called the Tenancy Preservation Program (TPP). TPP seeks to prevent homelessness. It works with individuals and families facing eviction because of a reason related to a physical or mental health disability. Disabilities may include developmental health issues, substance abuse, and aging related impairments.

TPP is voluntary. TPP staff work with landlords and tenants to develop a reasonable accommodation for the disability. TPP staff identify the reasons for the eviction and needed services, then develop a treatment plan to keep the tenancy going. TPP makes regular reports to all parties involved in the case including the court, the landlord, and the tenant. And TPP monitors the case for as long as is necessary.

To be eligible for TPP a household member must have a disability and the disability must relate to the lease violation. If you are in housing court and feel that TPP can help you ask the Clerk to direct you to TPP staff.
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Fighting an Eviction in Court

1. Overview of the Eviction Process

Eviction cases are technically called summary process actions. This is because the procedures for eviction cases are designed to "process" cases in a "summary" or swift fashion64[bookmark: _ednref64] . The purpose of a summary process case is for a judge to determine who should have possession of your apartment—you or your landlord. Only a court can force you to leave your home before you are ready. At the end of this chapter is a timeline that will give you a general overview of the eviction process. The timeline will give you important time frames to keep track of.65[bookmark: _ednref65]  As you can see, there are many steps that a landlord must take before she can have a sheriff or constable move you out; remember, you do not need to move out when you get a notice to quit.

Unfortunately, tenants do not have a right to an attorney in eviction cases (as people usually do in criminal cases). However, volunteer attorneys come to some courts on eviction days and offer advice and limited assistance to unrepresented people. These volunteers are not there to become your lawyer in the case, but rather to offer trial day brief advice and assistance. If you see that there are volunteer attorneys in court on your hearing date be sure to approach them and ask for help.

2. Getting a Summons and Complaint

To start an eviction case in court, a landlord must serve you with a summary process summons and complaint. This document must tell you why the landlord is evicting you and why your landlord terminated your tenancy.66[bookmark: _ednref66]  The summons and complaint cannot be served on you until after your tenancy has been properly terminated.67[bookmark: _ednref67]  See a sample copy of a Summary Process Summons and Complaint (Form 19). This sample will show you the information you need to pay attention to on your summons.

The summons and complaint must be served by a sheriff or a constable who is authorized by law to serve court papers.68[bookmark: _ednref68]  A sheriff or constable must personally hand you a summons and complaint or leave it at your apartment.69[bookmark: _ednref69]  You may find it under your door, in the entrance hallway, or in your mailbox. If a summons and complaint is left at your apartment instead of handed to you personally, the landlord must also send you a copy by first-class mail.70[bookmark: _ednref70]  If a summons and complaint is not served by someone legally authorized to serve court papers, you may ask a court to dismiss the case.71[bookmark: _ednref71] 

3. Important Information on the Summons and Complaint

When you receive a summons and complaint, read it carefully. It will tell you the reason your landlord is trying to evict you. The summons and complaint should state the same reason for eviction listed on your notice to quit. If it does not, the court may decide to dismiss the case.72[bookmark: _ednref72] 

The summons may say that you are behind on your rent. If it does it should list the months and amounts owed at the time the case was filed, but cannot include late fees, any unpaid portions of a security deposit, or other property maintenance or constable fees. 73[bookmark: _ednref73]  It may say that you have violated your lease or rental agreement in some other way or that you are a tenant at will and that your landlord is evicting you for “no fault,” which means that she is not claiming that you did something wrong, but she wants her apartment back nevertheless.

4. Important Dates

As soon as you get a summons and complaint, you will need to pay attention to four important dates:


	Entry Date

	Answer Date

	Original Trial Date

	Rescheduled Trial Date (this is not listed on the summons and complaint, it is 2 weeks after your original trial date)



The Summary Process Summons and Complaint (Form 19) will show you where you will find these dates. Form 19 is a sample; this form may vary from court to court.


	
Entry Date

Before a landlord gives a summons and complaint to a sheriff to serve, the landlord must choose an entry date . An entry date is the deadline by which your landlord must actually enter or file the complaint with the court, pay the entry fee, and prove that she has actually served it on you.74[bookmark: _ednref74]  An entry date can be any Monday at least 7 days, but not more than 30 days, after the date that you were served the summons.75[bookmark: _ednref75]  If the entry date is a legal holiday, the complaint is entered on the next day the court is open.76[bookmark: _ednref76] 

When the landlord files a summons and complaint, she must attach a notice to quit , if it is legally required, and other necessary papers.77[bookmark: _ednref77]  If the landlord fails to file the necessary papers by the entry date, you should ask a judge to dismiss the case.



	
Answer Date

The answer date is the date by which you must deliver to the court and your landlord (or the landlord's lawyer, if she has one) a document called an answer .78[bookmark: _ednref78]  The answer is the written document you use to tell the court your side of the story. The answer date is sometimes shown on the summons and complaint. If it is not clear from the summons and complaint, contact the clerk and ask her when your answer is due. You can use The Answer (Booklet 3). Before filling it out, read Filing Your Answerin this chapter.



	
Original Trial Date

The summons tells you the day that your case is scheduled for a trial (  original trial date  ). It will usually be the second Thursday after the entry date , although it may be different in some courts.79[bookmark: _ednref79]  If you file discovery with the court and your landlord or landlord's lawyer (if she has one) by the answer date , the court will automatically reschedule the original trial date and postpone it for 2 weeks. For more information see Getting Information Through Discoveryin this chapter.



	
Rescheduled Trial Date

If you request discovery from your landlord, your original trial date will automatically be postponed for 2 weeks to a rescheduled trial date .80[bookmark: _ednref80]  You have to calculate this date yourself; it is not listed on the summons and complaint. Most courts do not send out notice of this new date and it is your responsibility to be sure that you are in court on time on the Rescheduled Trial Date.





Note on Postponing Your Case

If you know that you will not be able to appear in court on your trial date, you should ask your landlord to postpone ( continue ) the case to another date. If the landlord agrees, ask the court to make sure that the date has been changed. If your landlord refuses to continue the case and you have a good reason for a postponement—for example, you will be in the hospital on the trial date—explain your situation to the court clerk and ask for a continuance .81[bookmark: _ednref81] 



5. Transferring to Housing Court

Currently, not every community in Massachusetts has a housing court. If you live in an area with a housing court and your landlord files an eviction case in a district court, you have a right to transfer your case to a housing court.82[bookmark: _ednref82]  The advantage of transferring an eviction case to housing court is that judges in housing court are more familiar with housing laws than district or superior court judges, who handle many different types of cases. Housing courts also have the staff and expertise to better help people who do not have a lawyer to complete the process.

There are five housing courts in Massachusetts.83[bookmark: _ednref83]  To figure out whether there is one that covers your area, see Chapter 14: Using the Court System. To transfer your case, you only have to do two things:


	Fill out a Transfer form (Booklet 5).

	Deliver the form to the district court, the housing court, and your landlord (or her lawyer) before your case is heard in the district court. Keep a copy for yourself. You can deliver this form up until the day before the original trial date.84[bookmark: _ednref84] 



If you transfer your case to housing court, your case may be postponed and the housing court will contact you about the rescheduled trial date.85[bookmark: _ednref85]  Even if you transfer your eviction case to housing court, however, you must still file your answer and discovery on the answer date listed on the summons. If the case has not been transferred by the answer date, you must file your answer and discovery with the district court.

6. Filing Your Answer

After you receive a summons and complaint, you must fill out a document called an answer .86[bookmark: _ednref86]  The answer tells your side of the story and outlines what laws protect you. An answer includes:

Defenses: The legal reasons why you should not be evicted. Defenses are very important because they can help you win your case.

Counterclaims: Your legal claims for money against your landlord. Counterclaims are important because you can use them to reduce the amount of rent you owe your landlord, and sometimes they can help you win your case. If your landlord owes you more money than you owe her, you cannot be evicted in a non-payment or no-fault eviction case. Also, in certain situations if you win a counterclaim and are able to pay back the difference between what your landlord owes you and what you owe your landlord, you can also win your eviction case.




You can obtain an Answer form from the court, write your own answer, or use the form in Booklet 3.87[bookmark: _ednref87]  This answer form lists the most common defenses and counterclaims tenants can use to prevent an eviction. When you fill out the answer form, do not be afraid to list all defenses supported by the facts. If you want to add more defenses after you file your answer in court, you will have to ask permission from a judge, and she might not grant it. For more information see Important Legal Defenses and Counterclaimsin this chapter.

The answer date is also your deadline to ask for a jury trial. A trial by a jury of your peers is a constitutional right, but you must make your request (called a “demand”) by the answer date deadline to be entitled to one. A trial by a jury of your peers may lead to a better outcome, though this is not a guarantee. Be sure to tell the judge on your hearing day that you have requested a jury trial because if the judge holds a trial (called a “bench trial”) without being informed of your jury request, you could lose your right to a jury trial.88[bookmark: _ednref88] 


Note

Since jury trials are sometimes difficult for the court to accommodate, they can take some time to schedule. During the time between your demand and the trial, your landlord has a right to ask the court to order you to pay rent pending the trial.89[bookmark: _ednref89]  This is called a motion for use and occupancy. If your landlord files this motion, be sure to explain to the court what you believe the apartment is worth given its current condition (meaning, tell the judge about any problems in the apartment and how they impact your ability to use your home).90[bookmark: _ednref90]  The court will set an amount that you need to pay, and if you fail to do so, you may lose your jury demand.




You must file your answer with the court and then give a copy to your landlord or, if she has a lawyer, to the lawyer by the answer date . If the answer date falls on a legal holiday, you may file your answer on the next day court is open.91[bookmark: _ednref91] 

7. Showing Up in Court

Even if you have not filed an answer , you should still show up for trial . When you go to court, bring your answer and ask the judge to allow you to file it. Be prepared to tell the judge why you have not yet filed it. If the judge lets you file your answer on your trial date, the landlord will then have the option to proceed with the case that day or have the trial postponed for one week.92[bookmark: _ednref92] 

If you do not show up in court on your trial date, you will be defaulted . An entry of a default judgment in the court records means that you automatically lose your case, unless you can get the court to "remove" the default.93[bookmark: _ednref93] 

If you have defaulted, the court should send you a notice that a default judgment has been entered against you.94[bookmark: _ednref94]  You should go to court as soon as possible to ask the judge to remove the default. In most cases, a judge will remove the default if you go to court immediately, have a good reason for not having come to court on your trial day, and have valid defenses or counterclaims against your landlord. Examples of good reasons for not appearing in court include not receiving notice of the hearing, serious and documented illness, or your landlord's having told you the case was worked out and that you did not have to go to court. The judge may not consider lack of transportation, not having childcare, or not wanting to miss work good enough reasons for missing court. For information about how to remove a default, see Removing a Default Judgmentin this chapter.

If you appear in court on the trial date but the landlord does not appear, the court should dismiss the case.95[bookmark: _ednref95]  If you file an answer and neither you nor your landlord show up for trial, the case will be dismissed 7 days after the trial date, unless either party requests a new trial date within the 7-day period.96[bookmark: _ednref96]  If no one requests a new trial date, you win and you get to stay in the apartment. If you have made counterclaims and the landlord fails to appear in court, she should be found in default and you should be awarded damages for your counterclaims. You can also decide to dismiss your counterclaims and defenses without prejudice , meaning you can bring them again in the future if you landlord brings another eviction case against you.

8. Getting Information Through Discovery

[bookmark: infodiscovery] 

As a tenant facing eviction, you have a right to get information and documents from the landlord to help you prepare and prove your case. This is called discovery . Discovery is an important legal process. If you request discovery, a court will postpone your eviction hearing for 2 weeks in order to give the landlord time to answer your questions and send you documents. If you do not request discovery, you must go to court on the original trial date listed on the summons.

There are three kinds of discovery you can get:

Interrogatories : A written list of up to 30 questions that a landlord must answer in writing and under oath.

Request for Production of Documents : A written request for copies of documents that are in the landlord's possession.

Request for Admissions : A written request asking the landlord to admit or deny certain statements.97[bookmark: _ednref97] 

There is a sample Discovery form in Discovery (Booklet 4). You must file your discovery papers with the court and deliver a copy to your landlord or her attorney on or by the answer date. Your papers must also include a notice to the landlord that the trial has been postponed for 2 weeks.98[bookmark: _ednref98] 

a. Getting the Information

Your landlord must respond to your discovery within 10 days of receiving it.99[bookmark: _ednref99]  If your landlord does not respond within 10 calendar days or does not completely answer questions or give you the documents you requested, you have 5 business days to ask the court to order the landlord to give you this information. To do this, you must file what is called a Motion to Compel Discovery at the end of Booklet 4. If a judge grants your motion and the landlord does not comply with the judge's order, the court can impose a variety of legal punishments on your landlord, including prohibiting the landlord from opposing certain defenses or counterclaims, dismissing the case entirely,100[bookmark: _ednref100]  or postponing it until the landlord complies with your request.101[bookmark: _ednref101] 

b. Reviewing the Information

When you receive the discovery you have requested from your landlord, read through all of the documents carefully. As you read through everything, try to:


	Identify statements or information that back up your case. For example, if you ask the landlord whether you offered to pay all the rent you owed, she may admit that you did try to cure the non-payment.

	Watch for contradictions in your landlord's story. For example, your landlord may deny knowing about bad conditions, but give you receipts during discovery that show that she hired people to make certain repairs.

	Look for information that backs up your landlord's case and think about ways to counter this information. For example, if your landlord claims that you violated your lease by keeping a pet, you may be able to prove that your landlord knew about your dog when you first moved in and, in fact, gave you permission to keep your pet.



9. Preparing for the Hearing

Before your eviction case goes to court, you should prepare your case. The more prepared you are, the better you will be able to present your side of the story to a judge. Here are some things you can do to prepare:


	Take pictures of any serious defects or code violations in your apartment. Mark on the back of each photo the date when the picture was taken.

	Collect any documents that you need to prove your case and bring them to court with you. Bring the originals if you can and keep copies for yourself.

	Get copies of any Board of Health inspection reports. Be sure that the reports state that they are signed "under the penalties of perjury" by the person who inspected the premises.102[bookmark: _ednref102] 

	Prepare a list of the questions you want to ask your landlord.103[bookmark: _ednref103] 

	If you have any witnesses, notify them of the time and place they should be in court.104[bookmark: _ednref104] 

	Prepare a brief statement that summarizes for the court how the landlord violated the law and why you should not be evicted. Use your answer form to help you.

	Consider asking the court to order that your landlord make repairs even before your trial is scheduled if those conditions are very difficult for you to live with.105[bookmark: _ednref105] 



If you have time, it may be helpful to observe some eviction cases the week before your trial date. For more tips about getting ready for court, read the section in Chapter 14: Using the Court System called Preparing for Trial.

10. Going to Court

Going to court is not something that most of us look forward to. For those who are not familiar with court, it can be an intimidating place. When you go into a courtroom, you will see lawyers in business suits sitting up front near the judge, separated from the defendants and plaintiffs. Even though it can be daunting, remember that courts are there to serve the public and you have a right to have your side of the story heard. Speak up for yourself and be sure to tell the judge what is important to you about your case.

If you are representing yourself ( pro se ), you will need to pay very close attention to what is happening. Read Chapter 14: Using the Court System for some practical tips that will help you in court. Here are a few more things to keep in mind that relate to eviction cases.

11. Preparing Your Case

Preparing to go to court is 90% of the battle. The other 10% is what happens the day you go to court. The more prepared you are, the better off you will be. Use the What to Bring to Court Checklist, which you will find in Booklet 1, and read Preparing for Trial in Chapter 14: Using the Court System for more information about preparing for trial. Plan to spend the day in court when your case is on for trial because it is very difficult to know when your case will be called. Make sure to plan ahead for time off of work or child care.

Answer When Your Name Is Called

The first thing that will happen in court is that the clerk calls the names of all the cases. When she calls your name, say you are there. If you do not answer, you will be defaulted and you will lose your case.

If Your Landlord Does Not Appear

If your landlord does not appear, the case should be dismissed . Ask the clerk if you can file your appearance (a piece of paper that tells the court that you appeared on the correct day). Then ask the clerk to give you a copy of the order of dismissal.

Patience Is the Name of the Game

After the clerk calls the entire list of cases scheduled for the day, the trials start. One of the most discouraging things about being in court is the waiting. You may have to wait for hours before your case is called. You may wind up going to court as many as three or four times, perhaps losing pay each time you go.

12. Settling Your Case

Very often, while you are in court waiting for the judge, your landlord or her attorney will approach you in the hall and want to talk about settling your case. This is called negotiation . Negotiation is when parties and/or their attorneys talk through the issues with the goal of compromising and reaching an agreement that settles the matter. Be clear about telling the other side what you want, and don’t make any agreement you are not positive you can comply with. If you start to negotiate with the landlord or her attorney remember that you must be your own advocate because they will be protecting the landlord’s interests.

Use Booklet 10: Negotiating a Settlement of Your Case. It has a worksheet, common questions and sample forms.

In some courts, while you are waiting for your case to be called, court staff may ask you if you are interested in meeting with a mediator (also called a "housing specialist"). A mediator is a person who works or volunteers for the court. A mediator will try to help you and your landlord identify and discuss issues with the goal of arriving at a settlement that is acceptable to both of you. A mediator can ask questions and provide information, but must be impartial and not take either parties side. Everything said in mediation is confidential and should not be discussed in court if there is a hearing later.106[bookmark: _ednref106]  If either you or your landlord does not want mediation, the case will go to trial with the judge (or a jury, if you requested a jury trial before the deadline).

The difference between mediation and negotiation in a housing case is that mediation is done by a person connected to the court, and negotiation happens directly between the parties without an impartial third-party. What is important in mediation or negotiation is to be clear about telling the other side what you want and being sure not to make any agreement you are not certain you can comply with.

a. Pros and Cons of Mediation and Negotiation

The advantages to using mediation or negotiation are that you can craft an agreement that is tailored to the exact needs of the parties. Issues that might be difficult for a judge can be decided by give-and-take. For example, you can simply agree with your landlord that the value of the clothing you lost when the roof leaked was equal to what it cost your landlord to make repairs after your child flushed several small wooden toys down the toilet, without calling witnesses and proving the exact cost of these items. Mediation or negotiation usually provides a swifter and cheaper resolution to problems. It can also provide an opportunity to repair the often very personal relationships between landlords and tenants by opening channels of communication and fostering greater cooperation in the future.

The disadvantages of using mediation or negotiation must also be recognized. Often, you are not on an equal footing with your landlord, so you are unable to negotiate from a position of strength. If you are fearful of retaliation or feel intimidated by your landlord or her attorney, mediation or negotiation may result in an unfavorable outcome for you. In addition, many mediators are not trained in landlord-tenant law, and, unlike a judge, a mediator is not required to know the law. While it may be acceptable to ignore the legal issues in your search for an amicable agreement, you should do so only after you thoroughly understand what these issues are. You do not want to find yourself in the position of giving up too much because you are unaware of what may be due to you based on the law.107[bookmark: _ednref107] 

A successful mediation or negotiation will result in a written agreement between the parties. If you are not able to resolve your dispute through mediation or negotiation, you will still be able to have a hearing before the judge (or jury).

b. Tips When Settling Your Case

In mediation or negotiation:


	Before you sign an agreement, read it very carefully.

	Be sure you understand its terms and can carry them out.

	If you do not understand what something means, ask the mediator or the other side to rewrite the agreement using clearer terms that you understand.

	Be careful not to sign any agreement that you know you will not be able to keep.

	Do not agree to move in a short time if you have no other housing available to you.

	If you have agreed to a payment plan for back rent, make sure you can afford it and that it is realistic because, if you do not keep to the agreement, a landlord may be able to evict you.



c. Settlement Agreements

If you reach a settlement, you must put it in writing and file it with the court as an Agreement. Once you have signed the Agreement, it will be very difficult to make any changes. In fact, under most circumstances an Agreement can only be modified later if both parties agree to the change.108[bookmark: _ednref108]  In addition, at the request of a party, the agreement can be enforced by the court.

Many landlords insist that any settlement be an Agreement for Judgment where you agree that the landlord has won her case, but both sides agree that you won’t have to move out right away (or that you won’t have to move out at all if you pay all of the back rent according to a schedule and pay all current rent on time).

It is important to know that an Agreement for Judgment will likely hurt your credit rating and housing history because it is a court judgment. Also, in spite of what you may be told, an Agreement for Judgment is not the only framework available for settlement. You should try to negotiate with your landlord or her attorney for an Agreement (as opposed to an Agreement for Judgment t) that the case will be dismissed if you do everything you have agreed to do. Agreements are not judgments and should not be reported as a judgment on a credit report.

13. Putting On Your Case

When your case is called for trial, you, your witnesses, and your landlord will be sworn in. Your landlord will present her case first.109[bookmark: _ednref109]  She can put on her case by testifying herself or by calling you or someone else as a witness. You have the right to question ( cross-examine ) your landlord or any other witness she calls to testify.

After the landlord has finished her case, it is your turn to present your case. You should tell your story to the judge and give her all the documents that back up what you are saying. The more documents you have proving what you say, the stronger your case will be. (Make sure you save copies of everything for yourself.)

Think carefully about what you want to say to the judge and consider writing yourself some short notes. Important Legal Defenses and Counterclaimsin this chapter will give you specific information about how to prove your claims. Remember that sometimes there are facts that are important to you but do not have the same legal significance of other facts. Focus on the facts that will help you win your case. Be prepared to be cross-examined and answer questions by the landlord, her lawyer, or the judge.

If you do not have a lawyer, the judge may push you in an effort to speed the case along, and you may find it difficult to tell your full story. Some judges only want to know how much the rent is and whether you always paid it on time. If you are well organized and you stick to the point, it will be easier to get the judge's attention and tell your story. Although you do have the right to be heard, do not expect the court to be your advocate. In fact, it may be helpful to take some friends to court for support.

14. The Court's Decision

After you and your landlord each tell your side of the story, the judge will make a decision. This decision is called a judgment . The judge may announce a decision immediately after the trial, or will say that the case will be "taken under advisement" and send you a written decision in the mail. If you do not get a judgment within several days of the trial, call the court clerk. Tell her the case number and the day you were in court and ask her if a judgment has been made. The official judgment will be entered, or take effect, at 10:00 a.m. on the day after the court makes its decision (not the day you receive it).110[bookmark: _ednref110] 

Read the decision carefully.

If you lose the case and want to challenge the decision, you have a right to appeal it within 10 days of the date the judgment was entered.111[bookmark: _ednref111]  For example, if judgement entered on May 8, you must have your appeal papers filed with the court and delivered to the landlord or her attorney by May 18th. If the tenth day falls on a weekend or holiday, you have until the end of the next court day to file your appeal. See Appealingin this chapter.

If you lose the case and do not appeal the court's decision, a clerk will send the landlord an execution on or about the 11th day after the judgment has entered. An execution is the court's eviction order.

If your landlord wins the case, the execution gives her permission to have a sheriff or constable physically move you out. If you win any defenses, the landlord will not obtain the execution and you will have the right to stay in your home. If you win your counterclaims in the case, you may get an execution that says that you are entitled to money damages from your landlord. For information about how to collect money from your landlord, see Enforcing Court Judgments in Chapter 14: Using the Court System.
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Important Legal Defenses and Counterclaims

In an eviction case, defenses are the legal reasons why you should not be evicted. If you have a defense, you may be able to prevent your eviction. Counterclaims are your legal claims for money. Counterclaims are important because you can use them to reduce the amount of rent you owe your landlord and sometimes win your eviction case. If the amount you win through your counterclaim is more than the amount you owe, then you will not be evicted in a non-payment or no-fault eviction case. In some cases, if you win a counterclaim and you can pay the difference between what your landlord owes you and what you owe to your landlord, you can also win your eviction case. There are separate rules that apply to eviction cases following foreclosures. If your landlord owns the property as the result of a foreclosure, see Chapter 18: Tenants and Foreclosure. There is also a special Discovery form for Tenants in Foreclosed Properties (Booklet 4A).

Below is a list of the most common defenses and counterclaims tenants use to win eviction cases. Additional defenses are listed in the Answer form (Booklet 3).

[bookmark: defensesprevent]1. Defenses that May Prevent Eviction

a. Your Landlord Did Not Terminate Your Tenancy Properly

Your landlord must prove that she properly terminated your tenancy .112[bookmark: _ednref112]  You have a defense to the eviction if:


	You received an invalid  notice to quit. (For example, the notice does not give you the right amount of time.)

	
Your landlord, after sending you a notice to quit, accepted rent without notifying you right away that it is "for use and occupancy only."



	You received a 14-day notice to quit for non-payment of rent at a time when you were not behind on your rent.

	You received a 14-day notice to quit for non-payment of rent for refusing to pay the amount of a rent increase (that you did not agree to pay).113[bookmark: _ednref113] 

	You paid or offered to pay the landlord the rent you owed within the time allowed by law.



If any one of these situations applies to you, you should ask a judge to dismiss your case. For more information, see Motion to Dismissin this chapter. Make sure you bring all important documents to court to prove your claims, such as the invalid notice to quit and rent receipts or canceled checks to prove you paid your rent. If you are successful in having the case dismissed, the landlord must send you a new notice to quit if she still wants you out.

b. Your Landlord Has Not Properly Brought the Case

Your landlord must show that she has properly filed the eviction case in court. If any of the following is true, you have a defense to the eviction.


	Your landlord did not properly serve you a summons and complaint .

	Your landlord began the court case before the time period on your notice to quit expired.

	The complaint does not state the reasons for eviction.114[bookmark: _ednref114] 



c. Bad Housing Conditions

When your landlord knows about conditions that violate the state Sanitary Code prior to you falling behind on your rent and allows these conditions to remain uncorrected, you may have a defense that can prevent your eviction in a non-payment or no-fault eviction case.115[bookmark: _ednref115]  This defense can be used by:


	All "occupants" of residential property, except people who have been living in a hotel, motel, or lodging or rooming house for less than 3 consecutive months;116[bookmark: _ednref116] 

	Tenants who are being evicted for non-payment of rent; or

	Tenants who are being evicted for a reason that is not the tenant's fault, often referred to as a no-fault eviction . A no-fault eviction would be, for example, if you refuse to pay a rent increase or if your landlord wants the apartment for a family member.



If you are being evicted for a reason that the landlord claims is your fault, such as disturbing other tenants or destroying property, you may not be able to use bad conditions as a defense to prevent an eviction. In this situation, if your landlord wants to prevent you from raising bad conditions as a defense, she must send you a notice to quit that specifies the reasons for the eviction.117[bookmark: _ednref117] 

If your defense is based on bad conditions, a judge must be convinced of the following things:


	Bad conditions existed.

	Your landlord knew about the bad conditions before you were behind in your rent.

	Neither you nor anyone else under your control caused the bad conditions.

	You do not live in a hotel or a motel or hotel or you have lived in a rooming house for more than 3 months.

	The conditions can be repaired without your moving out.118[bookmark: _ednref118] 



Bad Conditions Existed

The best way to prove that the bad conditions exist or existed and that the landlord has violated the state Sanitary Code is with a certified inspection report from the Board of Health.119

A certified inspection report is one signed under the pains and penalties of perjury.120[bookmark: _ednref120]  If you have photographs or videotapes of the conditions, show them to the judge. Dead mice and roaches can be sealed in jars to be presented as exhibits. It is also important for you to testify about the harm that these conditions caused you and your family. Make a diagram of your apartment and use it to show the judge where bad conditions existed and indicate how long these problems have gone on. Keep in mind that the judge has not seen or lived in your apartment and does not know how bad things are or how they affected you.

Your Landlord Knew About the Bad Conditions

If you are raising bad conditions as a defense, you will need to prove to the court that your landlord or her employee knew about the bad conditions. If you are being evicted for non-payment, you will need to prove that your landlord knew about the bad conditions before you fell behind or began to withhold your rent. Your best proof will be a copy of any written letters you sent to the landlord telling her about the bad conditions or a report from the Board of Health dated before you stopped paying rent. You can also try through the process of discovery to get your landlord to admit she knew about the bad conditions. You can testify about conversations with your landlord in which you discussed the violations; and witnesses who overheard these conversations can testify that your landlord had notice of the bad conditions. If the bad conditions existed at the time you moved into your apartment, the law presumes that your landlord knew about them, even if the landlord did not actually know of these conditions.121[bookmark: _ednref121]  See Chapter 8: Getting Repairs Made - Establishing That Your Landlord Had Knowledge of Illegal Conditions.

Neither You nor Anyone Else Under Your Control Caused the Bad Conditions

Your landlord must prove that you or someone in your household caused the defective conditions. If your landlord took a security deposit when you moved in, you should have a statement of conditions. If the defective condition is listed on this statement, that will be proof that you did not cause it.

You do not live in a hotel or a motel or you have lived in a rooming house for more than 3 months.

If you live in a hotel or motel or you have lived in a rooming house for less than 3 months, you cannot use the fact that there are bad conditions to prevent an eviction.

The Conditions Can Be Repaired without Your Moving Out

If the landlord claims the conditions cannot be repaired without your moving out, you can argue that you should be able to move back in after the repairs are made.

Paying What You Owe

If a judge is persuaded that all of these conditions have been met, she will then determine what the fair rental value of the apartment is in its defective condition. A judge may then order you to pay some or all of the rent you have withheld. If you do owe money and you pay within 7 days the amount the judge says you owe, you cannot be evicted. If you proved your claim of bad conditions and don't owe the landlord any money, you cannot be evicted and you may be entitled to money damages from your landlord. Of course, if you do owe money and don’t pay it within 7 days, you can be evicted.




d. Rent Withholding

If you have been withholding rent because of serious Sanitary Code violations in your apartment, you can wait to cure the non-payment until after a judge holds an eviction trial, evaluates the conditions, and determines how much of the rent you actually owe the landlord. Within 7 days of being notified of the court's ruling, you must pay the court the entire amount a judge says you owe in order to cure the non-payment and keep your apartment.122[bookmark: _ednref122]  For more information about rent withholding, see Chapter 8: Getting Repairs Made.

e. Retaliation

If your landlord tries to evict you in retaliation for your engaging in certain activities protected by law, you have a defense to an eviction. These protected activities are listed in the section in this chapter called Retaliatory Evictions. If a landlord sends you a notice to quit or tries to evict you by going to court within 6 months after you did any of the activities protected by the law, a judge must "presume" that your landlord is retaliating. If you raise retaliation as a defense in an eviction, your landlord must prove "by clear and convincing evidence" that the eviction is based on a reason other than your engaging in legally protected activities and that she would have brought the eviction in the same manner and at the same time if you hadn't engaged in those activities.123[bookmark: _ednref123] 

f. Discrimination

If you have been discriminated against, violation of the discrimination laws is a defense to an eviction, even if you are being evicted for a reason that the landlord says is your fault.124[bookmark: _ednref124]  See Chapter 7: Discrimination for a detailed description about illegal discrimination.

A major principle of discrimination law that can be used to prevent an eviction is the requirement that landlords make reasonable accommodations for tenants with physical and mental disabilities.125[bookmark: _ednref125] 

A reasonable accommodation is open to creative interpretation, but is an accommodation that would allow a person to remain in her home despite her disability. Failure to reasonably accommodate a tenant with a disability constitutes discrimination, and may be raised as a defense to the eviction, as well as a counterclaim.126[bookmark: _ednref126]  For example, you may be able to use the theory of reasonable accommodation to prevent a landlord from evicting a tenant with a mental disability who was causing minor damage to her apartment because she hears voices.127[bookmark: _ednref127]  You also may be able to prevent the eviction of a disabled tenant by allowing that person to keep a service or therapy animal even though pets are prohibited under the lease.128[bookmark: _ednref128] 

If you are being evicted for non-payment of rent, you would have a defense to the eviction if your landlord refused to accept an agency voucher sufficient to cover the full amount owed so long as it was offered to her within the time provided by law for "revival" of your tenancy .129[bookmark: _ednref129]  Similarly, it is illegal discrimination for a landlord to refuse to accept any federal or state rent subsidy and then evict you for non-payment of rent.130[bookmark: _ednref130] 

If you suspect that your landlord is discriminating against you, read Chapter 7: Discrimination for information about other steps, in addition to raising discrimination as a defense to an eviction, you can take to protect yourself.

g. Your Landlord Says You Broke the Lease

If you are being evicted because the landlord said that you violated your lease, you may have a defense to an eviction if you can show any of the following:


	You did not break a condition of your lease. Your landlord has the burden of proving that you did.

	The lease clause that your landlord says you violated is or should not be legal in Massachusetts. Some lease provisions are automatically illegal and cannot be enforced.131[bookmark: _ednref131]  You may argue that others should not be enforced.132[bookmark: _ednref132]  See Chapter 1: Before Moving In.

	Your landlord gave up ( waived ) her right to object to your breach because she consented to it133[bookmark: _ednref133]  and did not expressly reserve the right to proceed with the eviction.134[bookmark: _ednref134]  It is best to get this consent in writing, because verbal consent is hard to prove and sometimes not admissible in court.135[bookmark: _ednref135] 

	Your landlord gave up ( waived ) her right to object to your breach because she accepted the rent after sending you a notice to quit without reserving her rights (which means she accepted your rent without notifying you that the money was "for use and occupancy only").136[bookmark: _ednref136] 



Note

The acceptance of rent by the landlord does not always act as a permanent waiver .137[bookmark: _ednref137] 




	The violations occurred prior to the renewal or during the term of the previous lease.138[bookmark: _ednref138] 

	A new owner is trying to evict you for a breach that occurred before she acquired the property.139[bookmark: _ednref139] 

	Even though you may have technically violated a term of your lease, your violation was accidental, a mistake, or a very minor violation; you have corrected the violation; and the landlord was not substantially harmed or your violation was related to a disability for which you have requested a reasonable accommodation.140[bookmark: _ednref140] 



h. Sale of the Premises

If your landlord sells the building you live in while the eviction action is pending141[bookmark: _ednref141]  or even after a judge has ordered an eviction, you have a defense against the new owner if she proceeds with the eviction,142[bookmark: _ednref142]  unless the old landlord assigned her rights to the new landlord prior to or at the time of the sale.143[bookmark: _ednref143]  Use the discovery process to ask the new owner for any assignment agreement.

i. Landlord's Violation of Law

Massachusetts law provides a defense to a non-payment or no-fault eviction where the landlord has breached any material term of the rental agreement or violated any other law related to the tenancy .144[bookmark: _ednref144]  If you can prove that the landlord has broken any rental agreement (either a term of the lease or the terms of a tenancy-at-will agreement) or broken any other law related to the tenancy, such as the security deposit law or the law protecting your right to “quiet enjoyment" of the apartment,145[bookmark: _ednref145]  the court should not allow the landlord to evict you.

j. Fairness

Courts can determine that even if an eviction is technically allowed, the eviction is unfair based on principles of equity and fairness (this is called the “doctrine of prevention of forfeiture”).146[bookmark: _ednref146]  Sometimes a court will try to seek an alternative to eviction which preserves the tenancy, but also takes into account the impact on the landlord. A court might be more likely to do this if the reason for eviction is not minor or where the harm to the landlord can be addressed.

2. Counterclaims that May Prevent Eviction

You can sue your landlord for money as part of your eviction case if your claims are related to your tenancy.147[bookmark: _ednref147]  These claims are called counterclaims if you raise them during an eviction case. They are claims for money. Here are some common counterclaims that tenants can bring against landlords in eviction cases:


	Breach of the Warranty of Habitability.148[bookmark: _ednref148]  Under Massachusetts law, all landlords owe tenants what is called a warranty of habitability. If your landlord does not keep your apartment in good condition, she has "breached" her warranty of habitability. You may have a claim that the value of your apartment has decreased and that it is not worth all of the rent that your landlord is charging you or that you have paid in the past.149[bookmark: _ednref149] 

	Interference with the Covenant of Quiet Enjoyment: In Massachusetts, if your landlord interferes with your use and enjoyment of your apartment or your utilities, you may sue her for money damages in the following situations:

	If your landlord is required to provide utilities or other services and she intentionally fails to provide them,

	If your landlord is required to provide utilities or other services and she directly or indirectly interferes with the furnishing of them,

	If your landlord transfers the responsibility for payment for the utility to you without your consent,

	If your landlord requires you to pay utilities that go to common areas or areas you do not occupy.150[bookmark: _ednref150] 

	If your landlord comes into your home without notice or attempts to move you out without first taking you to court,151[bookmark: _ednref151]  or

	If the landlord in any way intentionally interferes with your "quiet enjoyment" of your apartment.152[bookmark: _ednref152] 





	Violation of the Security Deposit Law: If a landlord takes a security deposit, the law says that she has certain obligations. These obligations include providing you with a written receipt, giving you a statement that describes the condition of your apartment, holding your money in a bank account that is separate from the landlord's money, paying you interest every year, keeping records of deposits and repairs, and returning your security deposit to you within 30 days of the end of your tenancy.153[bookmark: _ednref153]  Failure to comply with this statute may be a defense to eviction in summary process.154[bookmark: _ednref154] 

	Violation of the Consumer Protection Law: The Massachusetts legislature has recognized that tenants are consumers of one of the most significant consumer products—housing.155[bookmark: _ednref155]  Under the state Consumer Protection Act, it is illegal for a landlord to threaten, attempt, or actually use any unfair or deceptive acts against you or anyone in your house.156[bookmark: _ednref156] 

	Retaliation: You may be entitled to damages under the retaliation counterclaim statute if you prove that your landlord threatened to take legal action against you for enforcing your rights. For more see the section in this chapter called Retaliatory Evictions.

	Discrimination: You may be entitled to damages under the laws that prohibit discrimination if you can show that your landlord engaged in discrimination against you.157[bookmark: _ednref157] 



If you have a claim against your landlord and you do not bring it as a counterclaim in an eviction case, you still have the right to file a separate lawsuit on that claim.158[bookmark: _ednref158]  For a list of counterclaims, see The Answer form (Booklet 3).

When you bring counterclaims in an eviction case, the judge will decide whether you have proved your claim and will decide how much money to award you based on each of your counterclaims. You should read Chapter 13: When to Take Your Landlord to Court - Grounds for Filing a Civil Lawsuit to see what you need to prove in court and how much money you can be awarded. The court's rulings on your counterclaims may determine whether or not you can be evicted.

a. If You Are Being Evicted for Non-Payment of Rent

Counterclaims may reduce or eliminate the amount of rent you owe. If you are being evicted for non-payment of rent, the judge will compare the amount she awards you on your counterclaims to the amount she awards your landlord for rent. If you are awarded more money than your landlord, you win the eviction case and get to stay in your apartment.

If the amount you win on your counterclaim is less than what the judge says you owe the landlord, you have 7 days after receiving notice from the court to pay the difference to the court and prevent the eviction.159[bookmark: _ednref159] 

If the judge rules against you on all of your counterclaims and does not find that any of your defenses are valid, you have lost the eviction case.

b. If You Are Being Evicted for a Reason That Is Not Your Fault (or for No Reason)

Counterclaims may be used as a defense if you are being evicted for a reason that is not your fault, such as if your lease expired or your landlord wants to rent your apartment to her sister.160[bookmark: _ednref160] 

c. If You Are Being Evicted for a Reason That Is Your Fault

If you are being evicted for a reason that the landlord claims is your fault (other than non-payment of rent), such as destruction of property or disturbing neighbors, you cannot use counterclaims to prevent the eviction.161[bookmark: _ednref161]  You can, however, still use counterclaims to get money damages in a separate case.162[bookmark: _ednref162] 

You also may still have defenses you can use to prevent the eviction.

d. Personal Injury Claims and Lead Paint Poisoning

If you have been injured due to your landlord's negligence or your child has been poisoned by lead paint, you can bring a counterclaim for your injuries. These legal claims, however, can be complicated and may involve substantial amounts of money. It is best to speak to a lawyer about bringing one of these claims.

You may be better off bringing the claim as a separate lawsuit against your landlord as opposed to a counterclaim. If you bring these claims as counterclaims, you will not be able to sue your landlord for these claims later. For example, if your child has been exposed to lead, you may not know how badly she has been hurt until many years after the exposure and so you would most likely not want to bring a claim at the time of your eviction case.


Endnotes
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113[bookmark: _edn113] . Williams v. Seder, 306 Mass. 134, 137 (1940).
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115[bookmark: _edn115] . G.L. c. 239, §8A.
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121[bookmark: _edn121] . McKenna v. Begin, 3 Mass. App. Ct. 168 (1975).

122[bookmark: _edn122] . G.L. c. 239, §8A.
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The second part of this standard is often overlooked by the courts, but is very important, especially for tenants at will in a "no-fault" eviction, since it requires the landlord to prove a legitimate reason for the eviction. It is also important in cases where the tenant is "at fault." (For example, if your landlord claims that she is evicting you because you have a pet in violation of your tenancy agreement, but your landlord has known about the pet for a long time and didn't bring the eviction until you engaged in some protected activity, it would be very difficult for her to overcome the presumption of retaliation because she could have previously evicted you for the given reason.) See Collin v. Eldridge, Worcester Superior Court, 28794 (Oct. 23, 1984); Michel v. Monfiston, Boston Housing Court, 06-SP-1613 (Winik, J., June 21, 2006); Genovevo v. Gallagher, Hampden Housing Court, 94-SP-4371 (Abrashkin, J., May 17, 1995); Walker v. Lewis, Boston Housing Court, No. 14-SP-5223 (Muirhead, J., Feb. 4, 2015). But see Barretto-Morse v. Laiacona, 2014 Mass. App. Div. 141 (2014) (court finds that where the tenant made a complaint about poor housing conditions after receiving a 14 day notice to quit that tenant may not be entitled to a retaliation defense).
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126[bookmark: _edn126] . Discrimination, or failure to reasonably accommodate a tenant with a disability, may be raised as an affirmative defense to eviction and as a counterclaim. See Boston Hous. Auth. v. Bridgewaters, 452 Mass. 833 (2009); Andover Hous. Auth. v. Shkolnik, 443 Mass. 300 (2005); City Wide Assocs. v. Penfield, 409 Mass. 140 (1991); Whittier Terrace Assocs. v. Hampshire, 26 Mass. App. Ct. 1020 (1989). But see FNHMC v. Gomez, Boston Housing Court, No. 12-SP-1497 (Winik, F.J., June 23, 2014) (a request for below market rent as an accommodation for a disabled person who is unable to work is not reasonable, unlike a situation where such a tenant obtained a subsidy which would assist her in paying the market rent).

127[bookmark: _edn127] . City Wide Assocs. v. Penfield, 409 Mass. 140 (1991) (mentally handicapped tenant who caused damage to unit could not be evicted without reasonable accommodations). See also Sears v. Colson, Hampden Housing Court, 93-SP-3174 (Abrashkin, J., Jan. 12, 1993); Worcester Housing Authority v. Santis, Worcester Housing Court, 89-SP-0471 (Martin, J., Nov. 7, 1989).

128[bookmark: _edn128] . Whittier Terrace Assocs. v. Hampshire, 26 Mass. App. Ct. 1020, 532 (1989) (rescript).
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132[bookmark: _edn132] .G.L. c. 93A and the Attorney General's regulations promulgated thereunder prohibit oppressive or unconscionable acts and practices by landlords. This presumably includes insisting on terms that are oppressive or unconscionable. In Commonwealth v. DeCotis, 366 Mass. 234 (1974), the Supreme Judicial Court disallowed certain resale fees being charged by mobile home park owners. One of the standards used was the unconscionability provision of the Uniform Commercial Code (UCC): "That provision of the Uniform Commercial Code which permits a court to refuse to enforce a contract or a contract provision which is unconscionable, provides a reasonable analogy here." UCC, G.L. c. 106, §2-302(1), provides: "If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result." For an overview of this problem and arguments supporting the extension of the UCC, see Note, The Tenant as a Consumer, 3 U.C. Davis L. Rev. 59 (1971). For a case holding that a lease is a "good" under the UCC, see Silverman v. Alcoa Plaza Assocs., 37 App. Div. 2d 166, 323 N.Y.S.2d 39 (1971).
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138[bookmark: _edn138] . Roseman v. Day, 345 Mass. 93 (1962); Globe Leather & Shoe Findings, Inc. v. Golburgh, 339 Mass. 380 (1959) (renewal of month-to-month tenancy by acceptance of rent); Mulcahy & Dean, Inc. v. Hanley, 332 Mass. 232, 235 (1955) (sublet breach); Kaplan v. Flynn, 255 Mass. 127 (1926) (renewal equitably blocks forfeiture of lease); CMJ Management Co. v. Paris, Boston Housing Court, 96-03148 (Winik, J., Nov. 22, 1996); Cardaropoli v. Panagos, Hampden Housing Court, SP-3144-S-84 (Peck, Jr., J., June 4, 1984).
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141[bookmark: _edn141] . April v. Abel, Quincy District Court, E-3962 (Whitman, J., 1987) (landlord's motion to substitute purchasing landlord for selling landlord in pending summary process action denied where building was sold after entry of action but prior to hearing on the merits). Mass. R. Civ. P. 25 does not allow for substitution unless the seller assigns the overdue rents to the buyer.

142[bookmark: _edn142] . LaPierre v. Riel, Worcester Housing Court, 86-SP-0170 (Martin, J., Mar. 7, 1986) (new owner has no right to the judgment or execution where selling landlord did not transfer or assign the judgment and right to the execution to the new owner prior to or contemporaneous with the sale of the property; former owner cannot regain possession in which he has no interest). But see Poutahidis v. Clingan, 2001 Mass. App. Div. 217 (notice to quit given by plaintiff's predecessor in title terminated tenancy, and occupant was a tenant at sufferance when plaintiff purchased the property).
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144[bookmark: _edn144] . G.L. c. 239, §8A. This is a very broad-based defense and includes Sanitary Code violations, breach of the warranty of habitability, breach of any material term of the rental agreement, or any violation of law related to the tenancy, such as a breach of quiet enjoyment or violation of the security deposit requirements. See Meikle v. Nurse, 474 Mass. 207 (2015); Lawrence v. Osuaqwu, 57 Mass. App. Ct. 60 (2001); Amory Realty Trust v. Diaz, Boston Housing Court, 33820 (King, J., May 31, 1985).
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155[bookmark: _edn155] . The Consumer Protection Act, G.L. c. 93A, was explicitly extended to cover owners and tenants by St. 1971, Chapter 241, approved by the Legislature on April 29, 1971. The 1971 amendment gave the protection of the Massachusetts Consumer Protection Act to "any person who purchases or leases goods or services, real or personal, primarily for personal, family, or household purposes." The next year the Legislature passed St. 1972, Chapter 123. This amendment explicitly expanded the definition of "trade" and "commerce" in G.L. c. 93A to include rental housing by amending §1(b) of G.L. c. 93A. In Leardi v. Brown, 394 Mass. 151 (1985), the Supreme Judicial Court noted that tenants are among those for whose benefit the Consumer Protection law was passed. The Supreme Judicial Court noted that: "The 1972 amendment to the definition of trade or commerce, adding express reference to the renting and leasing of services or property, did not expand, but only clarified, the scope of the words 'trade' or 'commerce'." Commonwealth v. DeCotis, 366 Mass. 234, 239 (1975). For a detailed discussion of the purposes of G.L. c. 93A, see Slaney v. Westwood Auto, 366 Mass. 688 (1975), and PMP Assocs. Inc. v. Globe Newspaper Co., 366 Mass. 593, 596 (1975).
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157[bookmark: _edn157] . Kachadorian v. Larson, 87 Mass. App. Ct. 1111 (2015)(compensatory damages awarded to the tenant for landlord’s discrimination offset the rent owed when a defense under G.L. c. 239, §8A defense has been established through a conditions claim.)
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161[bookmark: _edn161] . Spence v. O'Brien, 15 Mass. App. Ct. 489 (1983). This case did not define "fault," but made it clear that it is more than any "cause" and must involve "wrongdoing" or the toleration of another's "wrongdoing."

162[bookmark: _edn162] . Ednson Realty Trust v. Robinson, Hampden Housing Court, 88-SP-7252-C (Abrashkin, J., Nov. 21, 1988). In Ednson Realty, the court rejected a landlord's claim that G.L. c. 239, §8A precludes counterclaims in fault-based evictions. The court noted that §8A and U.S.P.R. 5 state that counterclaims shall be permitted in no-fault cases, but do not say that they cannot be permitted in other cases. It also noted that other counterclaims are available outside of §8A and that courts retain discretion under U.S.P.R. 5 to sever those counterclaims where appropriate.


Challenging a Court-Ordered Eviction

If a judge enters an order in an eviction in favor of your landlord, depending on what kind of order it is, there may be a way that you can prevent or postpone the eviction. You must, however, act quickly.

[bookmark: removedefaultjudgement] 

1. Removing a Default Judgment

If you missed your eviction trial and a court entered a default judgment against you, this means your landlord wins the case and can evict you approximately 2 weeks from the trial date. If you had a good reason for missing the trial and you have a defense to the landlord's case, you can ask a judge to remove the default judgment.

To do this, fill out the Motion to Remove Default Judgment form (Booklet 6). Bring this form to the court as soon as possible. Ask the clerk to schedule a hearing so you can tell the judge why she should remove the default. Ask the clerk to schedule the hearing within 10 days of the trial date that you missed.

If you do not file your Motion to Remove Default within 10 days of the default judgment, you should fill out both the Motion to Remove Default Judgment form (Booklet 6) form and the form in Stay (Booklet 8), the Motion to Stay Execution, which will ask the judge to stop the eviction until you are heard on these motions.

[bookmark: appealing] 

2. Appealing

If you lose your eviction case and you think the judge or the jury made a legal mistake in deciding your case, you may appeal the court's decision. This means that you may have your case heard or reviewed again by a higher court. To appeal, you must act quickly within 10 days of the court's decision in your eviction case.163[bookmark: _ednref163] 

a. Where Do You Appeal

Where and how you appeal depends on what court your original eviction case was in.

If your eviction trial was originally in a housing court or a superior court, you appeal to the Appeals Court, which reviews the original decision to see if the judge made any legal mistakes. There is no second trial.

If your eviction trial was in a district court, you may appeal to the Appellate Division of the district court, which reviews the original decision to see if the judge made any legal mistakes. Again, there is no second trial.

b. How Do You Appeal

At the end of this book are three different appeals forms (Booklet 7, Booklet 7A, Booklet 7B). Make sure you use the right one. These forms will only get you started with an appeal. Appeals are complicated; you should try to get an attorney to represent you.

Before you can appeal your case, you may have to pay money into the court to cover back rent and other costs. This is called an appeal bond .164[bookmark: _ednref164]  If you cannot afford an appeal bond, you should fill out the Affidavit of Indigency (Booklet 9) and ask the court to waive the bond (not require you to pay it). You must convince a judge that you either receive certain welfare or public benefits, have an income below 125% of the federal poverty level, or cannot pay the bond without depriving yourself or your family of the necessities of life (see 2017 Poverty Guidelines Chart at the end of Chapter 6: Utilities). You must also be able to show that your appeal is not frivolous.165[bookmark: _ednref165] 

If a judge waives the bond, she can still require you to pay all or part of your current rent each month until your appeal is heard. If a judge denies your request to waive the bond, or if you believe the monthly payments ordered are too high, you have 6 days to appeal this decision.

If the apartment is in bad condition, you should ask that the amount of the appeal bond or rent payments be reduced to reflect the "decreased value" of the apartment and bring witnesses or evidence to the hearing to help you convince the judge of the reduced value of the apartment

Failure to make the ordered payments on time will end your appeal rights. The first payment is due 6 days after the court's decision.166[bookmark: _ednref166]  If, due to some substantial hardship, you cannot afford to keep paying the full rent while waiting for your appeal to come up, it may be possible to ask the court to reduce the payments. The court should balance the landlord's need to meet her expenses against your right to continue your appeal and the particular hardship you are facing.167[bookmark: _ednref167] 

If the higher court orders you to pay the bond, you have 5 days to pay it or else your appeal is dismissed.168[bookmark: _ednref168] 

[bookmark: delayeviction]

3. Postponing the Eviction

If, after a hearing, you lost your eviction case and you need more time to move, you can ask a judge to postpone your eviction. You can also ask for a postponement if you agreed to move out and have not been able to move yet. To do this, you must fill out the Stay of Execution form (Booklet 8).

If a judge grants you a stay of execution , this order prevents the landlord from evicting you until the stay order is over. A judge has the power to freeze the eviction order and give you permission to stay in your apartment for up to 6 months.169[bookmark: _ednref169]  If you or someone living with you is disabled or 60 years of age or older, and you are being evicted for a reason that is not your fault (no fault eviction) the court can grant you a stay for up to 12 months.170[bookmark: _ednref170]  A judge is less likely to grant a stay if you are being evicted for non-payment of rent or for some other reason which was your fault, or if you live in a hotel, lodging house, or rooming house.

If you are willing to leave, but need more time to find an apartment, ask the judge to grant you a stay. Bring a list of apartments you've called about or have seen to show the judge that you are making a sincere effort to find another apartment. As a practical matter, your chances of getting more time are greatly improved if you are sick, elderly, or have children. But remember that the judge is not required to give you more time.171[bookmark: _ednref171] 

Also, Massachusetts has an eviction storage law that provides important rights to tenants who are facing an eviction or who have been evicted. It is important to understand this law so that you can make sure your property is protected. For more information read the booklet: Eviction Storage Law: Protecting the Belongings of Tenants Facing Evictions.

4. What Happens If a Court Orders You Out

If your landlord wins the eviction case, she will get a piece of paper called an execution , which gives the landlord permission to have a sheriff or constable move you out and put your things in storage. See sample Execution (Form 21). This form may vary from court to court.

A landlord can get an execution on the 11th day after the court enters a judgment .172[bookmark: _ednref172]  When the landlord gets the execution, she must then give it to a constable or sheriff and pay that person to move you out.173[bookmark: _ednref173]  Only a constable or sheriff can deliver the execution to you and move you out174[bookmark: _ednref174] . A constable must give you at least 48 hours written notice that you are going to be evicted. This paper is sometimes referred to as a “48 hour notice”. Usually, a constable does this by tacking a notice to your door or giving it to you.175[bookmark: _ednref175]  This notice must state the date and time a constable will move you out. A sheriff or constable can only move you out Monday through Friday between 9:00 a.m. and 5:00 p.m. You cannot be moved out on a legal holiday or a weekend176[bookmark: _ednref176] 

5. You Can Request an Order to Try to Stop the Move-Out

Even if you have lost your case and received a 48 hour notice from the constable or sheriff there is one last legal avenue you can use to try to get more time. A Temporary Restraining Order (TRO) is a civil action you can file in court requesting emergency postponement of the constable’s move out. When granted, a typical TRO is for only 10 days. It may be extended at the court’s option (but this is unusual).

To request a TRO:


	Go to the court in which your eviction case was heard and bring the constable’s 48 hour notice with you.

	Find the housing court clerk or the civil clerk’s office. Request an immediate hearing to stop the constable’s move-out.

	Fill out any forms the clerk says are necessary.

	If you cannot afford the fee for the TRO, ask the clerk for an Affidavit of Indigency form and fill it out completely.

	The court will usually call your landlord to come into court that same day for an immediate hearing.

	During the hearing tell the judge why you need more time to move out and if there is someone who is elderly or disabled in your household. If you have a place to go, but need more time to voluntarily move out, the court is more likely to grant you some additional time. Bring any evidence about your new living arrangement to show that you will be able to move if given more time. If you do not have a place to move to, explain to the judge why becoming homeless will be dangerous for you or your family.



Keep in mind, since you have lost your case, the court is not required by law to give you any more time. A TRO is completely within the judge’s discretion.

6. Getting More Time From Your Landlord

You can ask the landlord for more time, although he does not have to give it to you. Because the removal and storage of your possessions can cost the landlord as much as $2,000 or more, you can try to work out an agreement with the landlord where, if she gives you more time to move out, you will leave voluntarily. The court must issue the execution within 3 months of the date the judgment was entered by a judge,177[bookmark: _ednref177]  and the landlord must use it within 3 months after it is issued.

If your eviction case was based on non-payment of rent and you have paid all of the rent due before your landlord uses the execution, your landlord will not be able to have you moved out and must return the execution to the court. In other words, if you pay all of the rent owed and your landlord accepts it, she will give up her right to use the execution and will not be able to have you moved out. However, your landlord does not have to accept the rent at this point.178[bookmark: _ednref178] 

If the constable physically evicts you from the premises, she must see to it that your possessions are placed in storage.179[bookmark: _ednref179]  Be sure to remove your vital documents, medications, and valuables before the constable physically evicts you. It’s a good idea to remove anything you can before the constable places your possessions in storage since you may have difficulty accessing your possessions later. The warehouse that stores the goods secures storage fees by taking what is called a warehouser's lien on the goods, which can be enforced by sale of your property after it has been held for 6 months without payment.180[bookmark: _ednref180]  You can postpone the sale for 3 months by paying half of the accrued fees plus reasonable costs.181[bookmark: _ednref181]  If your goods are damaged by the mover or storage company, they are probably responsible for the damage, and you may have legal claim against them.182[bookmark: _ednref182]  For more information about storage, see: Eviction Storage Law: Protecting the Belongings of Tenants Facing Eviction.


Endnotes



163[bookmark: _edn163] . G.L. c. 239, §5; U.S.P.R. 12.

164[bookmark: _edn164] . G.L. c. 239, §5. "Such bond shall also be conditioned to pay to the plaintiff, if final judgment is in plaintiff's favor, all rent accrued at the date of the bond, all intervening rent, and all damage and loss which the plaintiff may sustain by the withholding of possession of the land or tenements demanded and by any injury done thereto during such withholding, with all costs, until delivery of possession thereof to such plaintiff."

165[bookmark: _edn165] .G.L. c. 239, §5 has been amended several times. One somewhat recent amendment, St. 1985, c. 754, made waiver of the appeal bond mandatory where the tenant is indigent and has a non-frivolous defense. A defense is not frivolous merely because it lacks merit, and the court should not find a defense frivolous unless it does not have a "prayer of a chance." See Pires v. Commonwealth, 373 Mass. 829, 838 (1977)

The indigency requirement is automatically met if the tenant: (a) receives TAFDC, EAEDC, SSI, MassHealth (formerly Medicaid), or Massachusetts Veterans' Benefits or (b) has after-tax income of 125% or less of the federal poverty level. G.L. c. 261, §27A. If the tenant does not automatically meet this standard, she must prove that she cannot pay the bond without depriving herself or her family of the necessities of life by filing a Motion and Affidavit of Income and Expenses.

 

166[bookmark: _edn166] . Kargman v. Dustin, 5 Mass. App. Ct. 101, 359 (1977) discussed the application of a previous version of the waiver statute. If you are indigent and have a non-frivolous appeal, the entire bond (but not current payments) must be waived. The current statute, G.L. c. 239, §5, as amended by St. 1985, c. 754, requires the tenant for whom the bond has been waived to pay rent in installments as it comes due and further requires that "no court shall require any such person to make any other payments or deposits." If the judge misapplies this law and sets bond in the amount of back rent owed, the tenant should appeal the bond decision, as discussed below.

167[bookmark: _edn167] . Kargman v. Dustin, 5 Mass. App. Ct. 101 (1977). In Warner v. DeCosta and Eaton, Essex Superior Court, 86-1994 (Flannery, J., Aug. 28, 1986), the court reduced periodic payments from the contract rent of $600 to $300 based upon hardship to the tenant, who had lost income due to an auto accident.

168[bookmark: _edn168] . G.L. c. 239, §5.

169[bookmark: _edn169] . G.L. c. 239, §9. The standard for granting a stay of execution is quite broad but is often overlooked. G.L. c. 239, §10 provides that a stay may be granted if, after making a reasonable effort, "the applicant cannot secure suitable premises for himself and his family elsewhere within the city or town in a neighborhood similar to that in which the premises occupied by him are situated . . . ." It should not be necessary for the tenant to prove that she has not been able to find any apartment anywhere in order to get a stay. However, the law says only that the judge "may" grant a stay. Since the judge has discretion, the more compelling your situation is, the greater your chances of getting a stay.

170[bookmark: _edn170] . G.L. c. 239, §9.

171[bookmark: _edn171] . If the judge grants a stay for less than the maximum length of time allowed by law, you can file a motion for an additional stay sometime before the end of the initial stay period. You should allow sufficient time to give the landlord at least one week's notice before the hearing on your motion and have the hearing scheduled before expiration of the initial stay.

172[bookmark: _edn172] . G.L. c. 239, §5. Note that this time period differs from the standard 30-day period applicable to civil actions in the housing court and superior court.

173[bookmark: _edn173] .The landlord's expenses for forcibly moving you out are considerable. If the landlord has to have your property moved and stored, it could cost her several thousand dollars. Only $2 is unconditionally allowed by statute, so the landlord may have trouble getting back any more from the tenant. G.L. c. 262, §17 provides: "In the service of an execution of ejectment the fees shall be: for demand, one dollar; for delivery, one dollar; for all necessary expenses, including packing, teaming and labor; and the officer may be allowed additional compensation by an order of the court from which the execution issued."

The courts have held that G.L. c. 262, §17 does not allow a landlord to recover from the evicted tenant the actual constable's fees or moving costs. In Strang v. Marifiote, 12 Mass. App. Ct. Dec. 91, 94 (1956), the landlord sued the tenant for $4.80 in court costs, a $25 constable's fee, and $50 in moving costs. The court allowed him to collect only the $4.80, saying, "[t]he plaintiff can only recover from the defendant the officer's fees allowed by [G.L. c. 262, §17]. Since there is no provision in it for a fee of $25.00 charged by the constable, that item was therefore properly disallowed." The court also upheld the disallowance of the $50 moving fee, holding that such a fee did not come under the provision for "necessary expenses, including packing, teaming and labor."

 

174[bookmark: _edn174] . See Bing v. Roach, Hampden Housing Court, LE 1553-S-80 (Peck, J., Nov. 2, 1983) (tenant awarded double damages and attorney's fees for breach of quiet enjoyment where the landlord himself used lawful execution without assistance of sheriff or constable and did not present writ to tenants). See also G.L. c. 239, §4; McGonigle v. Victor H. J. Belleisle Co., 186 Mass. 310, 313 (1904) (landlord has no authority to remove tenant's goods to a warehouse over tenant's objections); PAB v. Cooper/Cooper v. PAB, Hampden Housing Court, 98-SP-3796/98-TR-0158 (Abrashkin, J., 1998) (landlord who levies on a summary process execution and removes personal property from the premises cannot sell the property and must place it in storage). But see Finnigan v. Hadley, 286 Mass. 345, 347 (1934) (landlord has implicit authority to store the tenant's goods where tenant is absent for 2 months prior to the eviction).

175[bookmark: _edn175] . G.L. c. 239, §3. Judge Abrashkin of the Hampden County Housing Court issued a memo (Feb. 27, 1989) directing sheriffs and constables that the 48-hour notice period required prior to levying on an execution pursuant to G.L. c. 239, §3 does not include Saturdays, Sundays, and legal holidays. This is consistent with Mass. R. Civ. P. 6, which provides that in computing any period of time of less than 7 days under any statute or rule, intermediate Saturdays, Sundays, and legal holidays are excluded in the computation.

176[bookmark: _edn176] . G.L. c. 239, §3.

177[bookmark: _edn177] . G.L. c. 235, §23 (added at 1987-1 Mass. Acts 728, §1). Any period during which the execution was stayed by the court or by agreement is excluded from the 3-month period.

178[bookmark: _edn178] . G.L. c. 239, §3. This protection applies where the tenant has paid the underlying money judgment and any use and occupancy that has accrued since the judgment entered.

179[bookmark: _edn179] . G.L. c. 239, §4. See endnote 175.

180[bookmark: _edn180] . A "lien" is the right to take and sell someone's property to recover money owed, unless that money is paid back. G.L. c. 239, §4 gives the storer a lien for charges for storage that are imposed in accordance with the law.

181[bookmark: _edn181] . Often, landlords pay from one to 3 months' storage in advance. If you remove your property within the pre-paid period, you would not have any storage charges and should not have to pay the warehouse to get your property out.

182[bookmark: _edn182] . Cases have held that a constable is liable for damage that he negligently causes, and have said that he has a duty to use reasonable care when removing a tenant's goods. Gaertner v. Bues, 109 Wis. 165 (1901) (dictum); State ex rel. Carroll v. Devitt, 107 Mo. 573 (1891).


Eviction Time Line



	Eviction Timeline





	
	Notice to Quit

Tenant receives notice to quit, ending or terminating the tenancy. Tenant does not have to move out by the date on the notice.



	Tenancy Terminates

If tenant receives 14-day notice to quit, tenancy terminates 14 days

after receipt, unless tenant revives the tenancy by paying. If tenant receives

30-day (or rental period) notice to quit, check to make sure

the notice is properly done.




	After tenancy terminates
	Service of Summons and Complaint
Landlord can have summons and complaint served, but only after tenancy is terminated.



	7 - 30 days

after service

of summons

and complaint
		Entry Date

Landlord can file (enter) complaint in court. Must file it on

a Monday at least 7 days, but no more than 30 days, after she

has summons and complaint served on tenant.




	On entry date
	Tenant’s Motion to Dismiss

Tenant may file a motion to dismiss the case on the entry date

or with the answer.



	7 days

after entry date
	Tenant’s Answer and Discovery Due

(Answer Date)

Landlord and court must receive answer and discovery forms 7 days after the entry date (which is the Monday after the entry date).




	3 - 9 days

after answer date
	Pretrial Motion to Dismiss Hearing

Tenant may have motion to dismiss heard on the original trial date

if she has not done so sooner. (Housing court usually allows these motions at any point.)




	
3 - 9 days

after answer date

	Original Trial Date

Eviction trial held unless tenant files discovery form or transfer form




	10 days

after landlord receives discovery
	Landlord’s Discovery Response Due

Landlord’s response to discovery due 10 days after tenant serves discovery.




	5 days

after landlord’s failure to respond

	Tenant’s Motion to Compel Discovery

Tenant must serve motion to compel discovery on landlord within

5 business days after the landlord’s failure to respond or inadequate response to discovery.




	
17 - 23 days

after answer date
	Rescheduled Trial Date

Eviction trial automatically rescheduled to this date if tenant files discovery forms.



	1 day

after trial
	Entry of Judgment

Court can enter judgment the day after the court makes its decision.




	10 days

after judgment
	Appeal

Tenant or landlord must appeal within 10 days from entry of judgment.



	11 days

after judgment
	Execution

Landlord can get an execution from court and give to sheriff

or constable to serve.



	1 day

after execution

	Notice of Eviction

Sheriff can serve the execution (48-hour notice of eviction) on tenant.




	2 days

after execution

	Sheriff Can Move Tenant Out

Sheriff can move tenant out 48 hours after landlord gets the execution.











	Rental Period Notice to Quit for Tenants at Will for Thursday Trials






	Month 1



	
Sunday


	
Monday


	
Tuesday


	
Wednesday


	
Thursday


	
Friday


	
Saturday






	
Tenant must get rental period notice to quit before 1st if rent is due on 1st


	
1


	
2


	
3


	
4


	
5


	
6





	
7


	
8


	
9


	
10


	
11


	
12


	
13





	
14


	
15


	
16


	
17


	
18


	
19


	
20





	
21


	
22


	
23


	
24


	
25


	
26


	
27





	
28


	
29


	
30


	
31

			Tenancy terminates at midnight


	 
	 
	 











	Month 2



	
Sunday


	
Monday


	
Tuesday


	
Wednesday


	
Thursday


	
Friday


	
Saturday







	 
	 
	 
	 
	
1

			Landlord can serve tenant Summons & Complaint


	
2


	
3





	
4


	
5


	
6


	
7


	
8


	
9


	
10





	
11


	
12

			Entry Date


	
13


	
14


	
15


	
16


	
17





	
18


	
19

			Answer Date

			Tenant’s Answer & Discovery Due


	
20


	
21


	
22

			Original Trial Date


	
23


	
24





	
25


	
26


	
27


	
28


	
29

			Landlord’s Discovery Response Due


	
30


	 










	Month 3



	
Sunday


	
Monday


	
Tuesday


	
Wednesday


	
Thursday


	
Friday


	
Saturday







	
2


	
3


	
4


	
5


	
6

			Rescheduled Trial Date


	
7

			Court could enter judgment


	
8





	
9


	
10


	
11


	
12


	
13


	
14


	
15





	
16


	
17

			Appeal deadline


	
18

			Landlord could get Execution


	
19

			Sheriff could serve a

			48-hour notice


	
20


	
21

			Sheriff could move tenant out


	
22





	
23


	
24


	
25


	
26


	
27


	
28


	
29





	
30


	
31


	 
	 
	 
	 
	 









	14-day Notice to Quit Timeline






	Month 1



	
Sunday


	
Monday


	
Tuesday


	
Wednesday


	
Thursday


	
Friday


	
Saturday






	 
	
1


	
2


	
3


	
4


	
5


	
6





	
7


	
8


	
9


	
10


	
11


	
12


	
13





	
14


	
15


	
16


	
17


	
18


	
19


	
20





	
21


	
22

			Tenant gets

			14-day notice to quit


	
23


	
24


	
25


	
26


	
27





	
28


	
29


	
30


	
31


	 
	 
	 











	Month 2



	
Sunday


	
Monday


	
Tuesday


	
Wednesday


	
Thursday


	
Friday


	
Saturday







	 
	 
	 
	 
	
1


	
2


	
3





	
4


	
5

			Tenancy terminates at midnight


	
6

			Landlord can serve tenant Summons & Complaint


	
7


	
8


	
9


	
10





	
11


	
12


	
13


	
14


	
15


	
16


	
17





	
18


	
19

			Entry Date


	
20


	
21


	
22


	
23


	
24





	
25


	
26

			Answer Date

			Tenant’s Answer & Discovery Due


	
27


	
28


	
29

			Original Trial Date


	
30


	 











	Month 3



	
Sunday


	
Monday


	
Tuesday


	
Wednesday


	
Thursday


	
Friday


	
Saturday







	 
	 
	 
	 
	 
	 
	
1





	
2


	
3


	
4


	
5


	
6

			Landlord’s Discovery Response Due


	
7


	
8





	
9


	
10


	
11


	
12


	
13

			Rescheduled Trial Date


	
14

			Court could enter judgment


	
15





	
16


	
17


	
18


	
19


	
20


	
21


	
22





	
23


	
24

			Appeal deadline


	
25

			Landlord could get Execution


	
26

			Sheriff could serve a 48-hour notice


	
27


	
28

			Sheriff could move tenant out


	
29





	
30


	
31
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When to Take Your Landlord to Court - Pullout

If you tried to resolve a problem with your landlord but they refuse to obey the law, you may decide the only way to fix the problem is to take them to court.

Fix Problems Outside of Court

Try to solve the problem outside of court:


	If your landlord refuses to make repairs, ask your local housing inspector to inspect your apartment or building and send the landlord a repair order.

	If your landlord owes you your security deposit, send them a Consumer Protection Law demand letter.

	If you are having a dispute with your landlord, community mediation programson mass.gov can help solve the problem.

	If other tenants have the same problem, organize together for a solution.



What a Court Can Do

If you have a good case and you can prove your landlord broke a law, the judge may order your landlord to do things like:


	Quickly address emergencies, like no heat.

	Make a necessary repair, like fix the plumbing.

	Let you back into your apartment, if your landlord they locked you out.

	Pay you money to compensate you for harm you suffered.

	Order a temporary landlord called a “receiver” to make repairs and manage the property.

	Pay a fine or go to jail, but only if your landlord broke a criminal law.




Protect Yourself - Deciding to Go to Court

Going to court is stressful, and you may not win. Before you go to court, ask yourself:

Can I fix the problem outside of court?

What do I want the court to do?

Do I have a case I can prove?

Do I need legal help and can I get it?




What Kind of Case Do You Have

Criminal Cases

If your landlord commits a crime, contact the police right away. Crimes include entering your apartment without your permission, cutting off your utilities, locking you out, or attacking you. Ask the police to file a criminal complaint.

Civil Cases

Most cases against landlords are civil. The most common types of civil cases are:

Small Claims

If you have a case for less than $7,000, you can file a Small Claims case in Housing Court, District Court or the Boston Municipal Court. If your case is for more than $7,000, talk to a lawyer.

Tenant Petition

A Tenant Petition to Enforce the Sanitary Code is a quick way to ask the court to order your landlord to make repairs, especially emergency repairs. You can also use it to ask a court to lower your rent to reflect the value of your apartment with all its problems. It cost $2 to file a petition.

Bad or Unsanitary Conditions

Landlords must provide “habitable” or decent living conditions. You can ask the court to order them to make repairs and return part of your rent.

Interference with “Quiet Enjoyment”

Sometimes landlords are responsible for conditions that interfere with you using your apartment. This is called a “breach of quiet enjoyment.” For example, cutting off your utilities if your landlord is supposed to pay them is a violation of this law.

Retaliation

It is illegal for a landlord to punish you by trying to evict you, raising your rent, or making a major change in your rental agreement because you:


	Ask for needed repairs,

	Report bad conditions in your apartment or building to the Board of Health or other local officials,

	Join a tenants’ organization, or

	Withhold rent because of bad conditions.



Unfair or Deceptive Practices

It is illegal for landlords to use unfair or deceptive practices. This law does not protect tenants in public housing or tenants who live in 2 or 3-family buildings if the landlord lives in the building. To use this law, you must follow specific rules, including sending the landlord a “demand letter.”

Security Deposits

Landlords must account for security deposits and last month’s rents properly. If your landlord violates the security deposit law, send them a “demand letter” for violating the Consumer Protection Law. See sample security deposit demand letters: Form 5: For Tenants in an Apartment and  Form 6: For Tenants Moving Out. If your landlord does not give you a reasonable response, you can take them to court.

Housing Discrimination

Discrimination is illegal. Laws protect certain groups of people, cover different types of housing, and provide different protections.


Introduction

There are ways to solve problems with landlords without going to court. But if you have tried different approaches and your landlord refuses to obey the law, you may decide that the best or only way to resolve your problem is to take your landlord to court.

This chapter tells you what a court can do for you and the legal reasons you may have to sue your landlord. If you decide to take your landlord to court Chapter 14: Using the Court System will tell you how you can file a court case.


Deciding Whether to Go to Court

Before you decide to go to court, think carefully about the following:


	Are there other ways to resolve your problem without going to court?

	What can the court do?

	What do you want the court to do?

	Do you have a good case?

	Whether the other side may sue you in the same action?

	Do you need and can you get an attorney?



1. Resolving Your Problem Outside the Court System

Court cases can be lengthy, expensive, time-consuming, and emotionally draining. Many issues can be resolved outside the court system. When evaluating your case, you should consider whether you have tried all the reasonable alternatives. For example:


	Have you contacted your landlord in writing more than once about making repairs, without results?

	Have you contacted your city or town’s Board of Health or Inspectional Services?

	Do other tenants have similar problems, and have you met with them to discuss taking action as a group?

	Should you withhold rent or use the "repair and deduct" law?

	Are there community groups in your area that work with tenants needing assistance?

	If you owe rent, can you work out a payment plan for back rent that is realistic?



Court Remedies - What a Court Can Do

If your landlord violates the law, there are a number of ways that a court may be able to help you. These are called remedies. You may ask the court for any or all of the following remedies, depending on the circumstances in your case.


	Money Damages: A judge can award you money or damages to compensate you for the harm that you have suffered. The law calls money awards damages.

	Injunction or Restraining Order: A judge can order your landlord to do something to correct a problem or to stop doing something that is illegal. This order is called an injunction. The most common type of injunction that tenants use is called a temporary restraining order, or TRO. A TRO is the fastest type of order that you can get from a court, but it also ends quickly. You can get a TRO to order your landlord to let you back into your apartment if she locked you out, to fix the heat if she refuses to repair it, or to prevent very serious conditions from getting worse. When a TRO ends, you can ask the judge to keep the injunction active for a longer period of time.

	Judgment: A judgment is the court’s final decision. It resolves the disagreements the parties had and declares who won the case. A judgment gives you the right to pursue certain remedies. For example, in a civil case, the judgment typically tells one party to pay money to the other, or in a summary process (eviction) case, there could be an order instructing the tenant to vacate the premises.

	Criminal Sanction: A judge can fine or jail your landlord for a violation of criminal law.

	Appoint a receiver: A judge can appoint another person to take over the management of your building. This is usually a remedy of last resort. For more information, see Chapter 8: Getting Repairs Made – Receivership.



In addition to the remedies listed above, a court may provide staff to help you resolve your problem through voluntary mediation. For more about mediation, see Chapter 12: Evictions – Settling Your Case and Chapter 14: Using the Court System - Mediation.

2. What Do You Want the Court to Do

If you feel that one or more of the remedies listed above would help you, going to court and asking a judge for help may be a good approach to solving certain problems. For example:


	Do you want a court to order your landlord to make repairs?

	Do want a court to order the landlord to rent to you because a landlord made a decision not to rent to you based on illegal discrimination?

	Do you want your security deposit back?

	Do you want to be compensated for living with bad conditions and not receiving the full value of your apartment?



These are all reasons to seek help from a court. Note: Tenants and landlords must not use the court system to intentionally harass, intimidate, frustrate, or hurt someone.


Who Should You Take to Court

When you file a complaint in court, you must be able to tell the court who the complaint is against. Most of the time, this will be easy. If the landlord has violated the law, you will want to file a complaint against the landlord. 

However, sometimes the owner and the manager of your apartment are not the same, so it is not clear who the landlord actually is. If you have been dealing with a private management company and have never met the owner or do not know who the owner is, you can file a complaint against the management company. Although it is not absolutely necessary, if a management company is involved, it is best to file a complaint against both the management company and the owner.1[bookmark: _ednref1] 


Endnotes



1[bookmark: _edn1] . The state Sanitary Code defines an owner as "every person who alone or severally with others 1) has legal title to any dwelling, dwelling unit, mobile dwelling unit, or parcel of land, vacant or otherwise, including a mobile home park; or 2) has care, charge or control of any dwelling, dwelling unit, mobile dwelling unit, or parcel of land, vacant or otherwise, including a mobile home park, in any capacity including but not limited to agent, executor, executrix, administrator, administratrix, trustee or guardian of the estate of the holder of legal title; or 3) is a mortgagee in possession; or 4) is a agent, trustee or other person appointed by the courts; or (5) is an officer of trustee of the association of unit owners of a condominium. Each such person is bound to comply with the provisions of these minimum standards as if he were the owner." See 105 C.M.R. §410.020; see also LAS Collection Management v. Pagan, 447 Mass. 847 (2006), for a discussion of whether a property manager can bring a summary process action. 


Who Owns Your Building

If you want to take your landlord to court, you will need to get the building owner's full legal name and address. Your landlord could be an individual, a corporation, or another type of company. If you don't know who owns your building, you may be able to find out by:


	Checking your lease.

	Checking your rent or security deposit receipts.

	Asking your property manager or people at the management office.

	Looking for a sign in your building (landlords of buildings with 3 or more apartments must post the landlord’s name, address, and phone number).2[bookmark: _ednref2] 

	Going to the tax assessor's office in your city or town hall, which has information about who owns property organized by address.

	Going to the county Registry of Deeds office (which may have telephone staff who can help you) or looking at the Registry’s website. Locate the right Registry of Deeds office for your county online.



If your landlord has had the building taken away by a bank because she did not pay her mortgage, there may be a new landlord that you do not know about. Or a bank may own your building. You must find out whether there is a new landlord before filing a lawsuit. You also have to figure out if the problem is the former owner’s responsibility or the new landlord’s responsibility.

If you cannot find anything that shows that your landlord has been foreclosed upon, you can file the lawsuit against your landlord. But if the judge finds that the landlord has lost the property or has been foreclosed upon, or if the problems you are complaining about are the responsibility of the new owner, your lawsuit may be dismissed. For more about foreclosures, see Chapter 18: Tenants and Foreclosure.

If your landlord is in the middle of a bankruptcy action, you cannot bring a lawsuit or counterclaim against her in housing or district court.3[bookmark: _ednref3]  If you want your complaint heard by a judge, you must go before the bankruptcy court. You can ask the bankruptcy court to hear your complaint. Or you can ask the bankruptcy court for permission to have your case heard in housing or district court.

To see if your landlord has declared bankruptcy. you can call the bankruptcy court in Boston (617-748-5300), Worcester (508-770-8900) or Springfield (413-785-6900) The U.S. Bankruptcy Court is part of the federal court system. For more see www.mab.uscourts.gov. When you call, make sure you know exactly who owns your building.


Endnotes



2[bookmark: _edn2] . 105 C.M.R. §410.481.

3[bookmark: _edn3] . 11 U.S.C. §362 states that a petition for bankruptcy filed under the Bankruptcy Code operates as a stay as to all actions already filed or which may be filed in the future. To proceed with any action already filed or to start a new lawsuit, permission must be received from the bankruptcy court, or the case must be litigated in the bankruptcy court and not in any other court.


Grounds for Filing a Civil Lawsuit

A civil lawsuit is any case that is not a criminal case. Most cases are civil lawsuits. If you want a judge to issue an order, you can file a civil suit asking for an injunction. You can file a lawsuit seeking money to compensate you for harm that you have suffered. If your case involves less than $7,000, you can file a small claims case. A small claims case is also a civil lawsuit.

If your case involves a lot of money or is complex, you will probably need the help of a lawyer to file a civil lawsuit. The purpose of this section is to explain the most common legal claims tenants have.

1.	Bad Conditions and Breach of Warranty of Habitability

Under Massachusetts law, all landlords owe tenants what is called a “warranty of habitability.” This means that a landlord is obligated to keep your apartment in good condition from the time you first move in until you leave.4[bookmark: _ednref4] 

It is very important to understand that a landlord cannot get out of her obligation to provide a habitable apartment by claiming that the rent she charged you was discounted because of the bad conditions5[bookmark: _ednref5] 

If your landlord does not keep your apartment in good condition, she has broken or "breached" her warranty of habitability. You then may have a claim that the value of your apartment has decreased and that it is not worth all of the rent that your landlord is charging you. You can make this claim in some eviction cases to reduce the amount of rent you owe or to win the right to stay in your apartment. You may also use it to sue the landlord for return of rent money. This warranty covers all tenancy agreements, whether in writing or not. Your landlord cannot ignore this requirement or require you to give up your right to live in a habitable apartment.6[bookmark: _ednref6] 

The landlord is in violation of the warranty of habitability from the moment she has actual knowledge of conditions that may endanger or impair your health, safety, or well-being.7[bookmark: _ednref7]   Under the law, the landlord is assumed to have actual knowledge of violations if they existed at the time you moved into your apartment.8[bookmark: _ednref8]   You do not need to tell her about them, although it's much better to do so, and always better to do so in writing.

If problems occur after you have moved in, the landlord has actual knowledge that they exist:


	If she sees them,

	When you tell her about them (either orally or in writing), or 

	When a Board of Health or Inspectional Services Department sends her a notice that problems exist.9[bookmark: _ednref9] 



Also, when one tenant gives notice of a defect that affects other tenants, the landlord has received notice upon which other tenants may rely. 

Not every defect will be enough for a court to say that there has been a lessening of the value of your apartment.10[bookmark: _ednref10]   A court has broad power to decide what is a breach of the warranty and what is not. If you want to sue your landlord for breach of the warranty of habitability, you should get a report from the Board of Health documenting all code violations.

When the landlord violates the warranty of habitability, you have several options. You can ask a court to reduce your rent for the time period when you lived with bad conditions. Your right to reduced rent begins from the time that your landlord has actual knowledge of the bad condition in your apartment11[bookmark: _ednref11] .  If the court finds that the landlord has breached the warranty of habitability, a judge then calculates money damages that the landlord may owe you. The measure of damages for a tenant is the difference between the fair market value of the apartment in good condition (usually the amount of rent you originally agreed to pay) and the fair rental value, which is the value of the apartment with all of the problems.12[bookmark: _ednref12]   Even with numerous code violations, however, a judge may find that the fair rental value of your apartment with the defects is not significantly lower than your original rent.13[bookmark: _ednref13] 

If your landlord has seriously breached the warranty of habitability, you can choose to cancel your lease and move out14[bookmark: _ednref14]   or you can ask a court to cancel your lease and give a full or partial refund of rent money you have already paid.15[bookmark: _ednref15]   If you do this, the court will use several factors to decide if you will be allowed to break your lease:


	The seriousness of the defective conditions and their effect on the habitability of the apartment,

	How long you have had to live with the defects,

	Whether the defects could be fixed within a reasonable amount of time and your apartment made livable again, and

	Whether you are responsible for the defects.



If the court finds that the landlord has breached the warranty of habitability and allows you to end the lease, you may still be responsible for paying the fair rental value, if any, of the apartment during the time you lived there with bad conditions.16[bookmark: _ednref16]    Note: You don’t need to get a court to give you permission to move out because of bad conditions. But there is a chance, if you move out before your lease is over without a court’s permission, the landlord may sue you for the rent they lost until they could find another tenant. But, if you have a good reason for moving out, the court may not hold you responsible if the landlord does sue you.

You can also file a petition to enforce the state Sanitary Code, which is different from filing a civil lawsuit. With a petition, you would be asking the court to order the owner to make necessary repairs and reduce your rent (including rent already paid) until repairs are made. You can also ask for money damages.  The cost to file this petition is set by law at $2 and is the quickest way to bring your request for repairs to a judge.17[bookmark: _ednref17]   For more information about other ways to deal with bad conditions and more information about this warranty, see Chapter 8: Getting Repairs Made. For a petition form, see Tenant Petition for Enforcement of the State Sanitary Code (Form 14).

2.	Breach of Quiet Enjoyment

In Massachusetts, if a landlord interferes or fails to make repairs which result in your inability to use and enjoy your apartment, this may be a  breach of quiet enjoyment. You may sue her for money damages or court orders in the following situations:


	If your landlord is required to furnish utilities or other services and she intentionally fails to provide them.  Common situations include failure to provide hot water or heat, or failure to fix the furnace or boiler.

	If your landlord is required to provide utilities or other services and she directly or indirectly interferes with the furnishing of them.

	If your landlord transfers the responsibility for payment for the utility to you without your consent.

	If your landlord attempts to lock you out or move you out of your apartment without first taking you to court.

	If the landlord in any way intentionally interferes with your "quiet enjoyment"  of your apartment.18[bookmark: _ednref18] 



It is very important to understand that the fact that you might owe rent does not prevent you from bringing this type of lawsuit.

The money damages the court awards you will be equal to either 3 months' rent or your actual loss, whichever is greater (minus any rent you may owe). Your actual loss might include the money you had to pay to eat in a restaurant while you were unable to get into your apartment, damage to your property from a leaky roof, or the difference in value between your apartment with a weathertight roof and your apartment with a leaky roof (in other words, your breach of warranty damages).19[bookmark: _ednref19] 

If you win your lawsuit, you are also entitled to the costs of filing the lawsuit and your lawyer's fees. A court may award you attorney's fees even if you are not paying the lawyer because she is a legal services lawyer.20[bookmark: _ednref20]    Some lawyers will take these kinds of cases even if you can’t pay them until the case is won or settled.

Some examples that violate your right to the quiet enjoyment of your apartment are:


	Repeated flooding of your apartment because of a plumbing problem that is not adequately repaired.21[bookmark: _ednref21] 

	The landlord's failure to provide adequate heat during the heating season even if she could not afford to buy heating oil.22[bookmark: _ednref22] 

	The landlord’s failure or refusal to fix the furnace or boiler, even when the tenant is responsible for paying the fuel.

	The landlord converts your private space into a common space, like a porch or basement that used to be accessible only to you.23[bookmark: _ednref23] 

	Excessive noise from other tenants under the landlord's control.24[bookmark: _ednref24] 

	Emotional distress caused by the landlord's miscalculation of rent and attempt to evict the tenant for non-payment.25[bookmark: _ednref25] 

	A ringing fire alarm that continues for a 24-hour period.26[bookmark: _ednref26] 



If the landlord's actions have so interfered with your use of the apartment that you have to move immediately, you may be able to do so without having to pay the rent you are obligated to pay.27[bookmark: _ednref27]   But the situation has to be extremely serious for you to be able to break your lease or rental agreement. If a court finds that the situation was not so serious that you had to leave, a court may order you to pay the rent after you move out. For more about breaking your lease, see Chapter 11: Moving Out.

Note: If your lease contains a clause that the owner will provide heat and hot water, but is not liable for damages if she fails to do so, this lease clause is illegal.28[bookmark: _ednref28] 

3.	Retaliation

State law makes it illegal for the landlord or her agent to take action against you for doing the following things:29[bookmark: _ednref29] 


	Notifying your landlord, in writing, of violations of the state Sanitary Code; 

	Reporting your landlord to health inspectors, local boards, or other officials for violations of law;

	Withholding rent because of bad conditions;30[bookmark: _ednref30] 

	Taking legal action against your landlord  to enforce your rights; or

	Organizing or joining a tenants organization.



If, within 6 months after you have engaged in any of the above activities, a landlord sends you a notice to quit, a notice of increase in rent, or a notice of any substantial change in the terms of your lease or tenancy, the law requires a judge to assume that the landlord's action was retaliatory. If challenged, the landlord must prove "by clear and convincing evidence" that her action would have occurred regardless of your involvement in these protected activities.31[bookmark: _ednref31]   If your landlord fails to prove this, you may be entitled to between 1-3 months rent or money damages for your actual loss, whichever is greater, plus the costs of your bringing the lawsuit and your attorney's fees.32[bookmark: _ednref32] 

4.	Unfair or Deceptive Practices

The Massachusetts legislature has recognized that tenants are consumers of one of the most significant consumer products—housing.33[bookmark: _ednref33]   Under the state Consumer Protection Act, called “Chapter 93A,” it is illegal for a landlord to threaten, attempt, or actually use any unfair or deceptive acts against you or anyone in your house.34[bookmark: _ednref34] 

For example, if your landlord intentionally shuts off your heat, this would be an unfair or deceptive act that violates the Consumer Protection Act. If your landlord acts in an unfair or deceptive way and this causes you to be "injured,"35[bookmark: _ednref35]   you can take her to court, and possibly get money damages or an injunction against her. An injury can include not only actual out of pocket loss, but other types of harm, such as emotional distress,36[bookmark: _ednref36]   and even loss of time at work. You may also be entitled to reasonable attorney's fees and the amount of your actual loss.37[bookmark: _ednref37]   If you can show that your landlord should have known her acts were unfair or deceptive, you can sometimes get double or triple the amount of your money damages.38[bookmark: _ednref38] 

Not all landlords, however, are covered by the Consumer Protection Act. If you live in a 2- or 3-family building and the landlord lives in the building with you, the Consumer Protection Act may not apply.39[bookmark: _ednref39]   If you live in a 2- or 3-family building and the landlord lives in the building and uses the rent money to pay the bills, then the Consumer Protection Act does not apply.40[bookmark: _ednref40]   Public housing tenants cannot recover damages under the Consumer Protection Act for a housing authority's breach of the warranty of habitability.41[bookmark: _ednref41]   If, however, you live in any other situation, you can use this law to enforce your rights.

a.	What Is an Unfair or Deceptive Act 

An unfair or deceptive act can be any action that violates existing laws or regulations that protect your health, safety, or welfare.42[bookmark: _ednref42]   This can include:


	Violations of the local building codes, housing codes, and state Sanitary Code;

	Violations of the Attorney General’s consumer protection regulations;43[bookmark: _ednref43] 

	Retaliation;

	Unfair debt collection practices;

	Refusing to make repairs after the landlord has notice;

	Violating your right to quiet enjoyment;

	Breaching the warranty of habitability;

	Not obeying the security deposit law;

	Sending you documents that look like court papers, but are not;

	Refusing to accept court papers from you;

	Using illegal terms in your lease;

	Omitting from your lease the name, address, or phone number of the landlord or manager for your building; or

	Failure to give you a copy of your lease within 30 days after you signed it.



Many of the other claims listed in this chapter are also violations of the Consumer Protection Act.

Finally, the law prohibits any other conduct by the landlord that you can convince a judge was unfair or deceptive.44[bookmark: _ednref44]   To make sure you claim all possible violations of the Consumer Protection Act (Chapter 93A), it is best to state at the end of your complaint: "All of my claims are also violations of Chapter 93A of the Massachusetts General Laws. This entitles me to double or triple all actual damages given to me."

b.	You Must Send a Demand Letter

To recover damages under the Consumer Protection Act, the law requires that you first send your landlord a written demand letter at least 30 days before you file a law suit.45[bookmark: _ednref45]   The purpose of a demand letter is to tell your landlord how she has violated the law and what you want her to do. This letter must describe the landlord's deceptive act, how it is injuring you, what you want done, and a request for a reasonable settlement.46[bookmark: _ednref46]   See the sample demand letters (Forms 5, 6, 10, and 18). This letter is not required if your consumer protection claim is raised as a counterclaim in an eviction case.47[bookmark: _ednref47]   You should also refer to the information about demand letters on the Attorney General's website at: www.mass.gov, then type in "demand letter" in the search box.

If the landlord does not respond to your letter in writing after 30 days, you can sue her.48[bookmark: _ednref48]   If the landlord does respond to your letter, but you do not think the offer is reasonable, you may still sue. But the court may not award damages greater than what the landlord already offered.49[bookmark: _ednref49]   If the landlord's refusal to settle was willful or in bad faith, you can collect as much as two or three times the amount you are demanding, plus reasonable attorney's fees and court costs.50[bookmark: _ednref50]    To bring a lawsuit under the Consumer Protection Act, you must sue the landlord within 4 years of when the landlord's unfair or deceptive act occurred.51[bookmark: _ednref51] 

If other tenants are also affected or injured by the landlord's unfair or deceptive acts, you can bring a class action lawsuit against her.52[bookmark: _ednref52] 

5.	Security Deposits

If your landlord violates the security deposit law, you can sue her as described inChapter 3: Security Deposits and Last Month's Rent. Any violation of the security deposit law by your landlord may also be a violation of the Consumer Protection Act.53[bookmark: _ednref53] 

6.	Negligence

As a general rule, a landlord must exercise reasonable care in the use and maintenance of her property so people are not injured.54[bookmark: _ednref54]   If a tenant or a tenant's guest is injured because of a landlord's negligence in keeping her property in good condition, that person may sue the landlord or the landlord's agent for money damages.55[bookmark: _ednref55] 

Note: Personal injury or negligence cases are complex and may involve large money damages. This type of case may be best handled by a lawyer who specializes in "personal injury" law. In these types of cases, lawyers often take their fees from the final amount you win.

A person may sue for negligence for injuries caused by a dangerous condition that a landlord knew needed correction, but did not correct. The owner is liable to all lawful occupants and to all lawful visitors and, in some instances, to children who were not invited onto the property.56[bookmark: _ednref56]    No matter what your lease says, your landlord is liable to you for injuries resulting from the following defective housing conditions:57[bookmark: _ednref57] 


	Hidden Defects

A landlord is liable for injuries caused by hidden defects or bad conditions in your apartment that existed at the beginning of your tenancy.58[bookmark: _ednref58] 

	Areas under the Landlord's Control

A landlord is liable for injuries caused by defects or problems she knew about in common areas, such as hallways, sidewalks, and stairways.59[bookmark: _ednref59]    Whether these defects existed at the beginning of your tenancy or occurred later, she is liable for any injury that happens to you.60[bookmark: _ednref60]   She is also liable for injuries caused in areas within her exclusive control if there were sanitary or building code violations.61[bookmark: _ednref61] 

	Failure to Make Repairs

There are three situations in which you can bring a lawsuit against your landlord if you are injured by a condition that she has failed to repair.


	If your landlord has agreed in the lease to make repairs, she is liable to you for injuries caused by a hazardous condition that she knew about, but has failed to repair or has not repaired correctly62[bookmark: _ednref62] 

	Your landlord is liable to you for injuries caused by a defect that she, on her own initiative, has undertaken to repair, but has done in a grossly negligent manner.63[bookmark: _ednref63] 

	A landlord is liable to you for an injury caused by any unsafe condition, not of your own making, of which she has been notified.64[bookmark: _ednref64]   This applies to all landlords except homeowners in 2- and 3-family owner-occupied homes.





A court may find your landlord negligent for any of the above injuries, even if you have violated a provision of your lease, such as you have sublet your apartment without consent or you have not paid all the rent. A landlord can reduce, but cannot avoid, her liability if your own negligence contributed to your injury.65[bookmark: _ednref65] 

7.	Loss or Injury from Burglary or Other Criminal Acts

If you were the victim of a criminal act, such as a burglary, rape, or assault, in your building or apartment, and the landlord's negligence created an opportunity for the criminal to act, you may be able to sue the landlord for money damages.66[bookmark: _ednref66]   The landlord must have known, or should have known, that her act or failure to act created a situation that allowed someone else to commit a crime.67[bookmark: _ednref67]   In addition, the criminal act must be the type of act that must have been foreseeable.68[bookmark: _ednref68] 

If you face the situation described above, you may also be able to claim damages for  a breach of warranty of habitability.69[bookmark: _ednref69] 

Emotional Distress

There are a number of situations in which you may now recover money damages for emotional distress and any physical injuries caused by your landlord’s actions or failure to act70[bookmark: _ednref70]   Emotional distress is severe emotional or mental upset.71[bookmark: _ednref71]   Emotional distress is not found in every case. Your landlord may be liable for infliction of emotional distress in the following situations:


	Emotional Harm That Results in Physical Harm

If a landlord causes you severe emotional distress that results in bodily harm (heart trouble, for example), you may recover for the physical and emotional injuries done to you, whether your landlord's actions were negligent, reckless, or intentional.72[bookmark: _ednref72] 

	Emotional Harm by Itself

If a landlord causes you severe emotional distress that does not result in physical harm, you can recover for this purely emotional injury if your landlord's actions were reckless or intentional.73[bookmark: _ednref73]   The money damages may be doubled or tripled if you also claim that the action was an unfair or deceptive practice.

	Physical or Emotional Harm to Another Person

In certain cases, the law in Massachusetts now makes your landlord liable to other people who are closely related to you and who themselves suffer by your distress.



If a landlord causes you emotional and physical injuries, a third party whose physical health deteriorates due to her concern for you may recover for her own physical and emotional injuries, if your landlord's conduct was negligent, reckless, or intentional.74[bookmark: _ednref74]   A third party who suffers purely emotional injury can recover for this injury only if the owner's conduct was reckless or intentional.75[bookmark: _ednref75]   Where the landlord's conduct was simply negligent and the injury was purely emotional, damages cannot be recovered.76[bookmark: _ednref76]   If you have been hurt on the landlord’s property, you should contact a personal injury lawyer. 

8.	Invasion of Privacy

You are entitled to sue for an injunction and money damages in response to any "unreasonable, substantial, or serious interference" with your physical privacy.77[bookmark: _ednref77]   A landlord is not allowed to disturb your privacy in your apartment. Most likely, this right to privacy includes the right to have closed tenants' meetings.78[bookmark: _ednref78]   Certainly, the owner cannot secretly tape your private conversations, or "invade your space" in any similar way.79[bookmark: _ednref79] 

9.	Paying for Utilities Without a Written Agreement

Under the state Sanitary Code, unless there is a written agreement that specifically states that you, the tenant, are required to pay for the heat, hot water, gas, or electricity, the landlord must pay for these utilities.80[bookmark: _ednref80]   Most tenants without leases will move into an apartment without signing any kind of rental agreement. At the same time, the landlord may tell them to put the utilities in their name. Under the state Sanitary Code, this is improper. If a landlord puts any utilities in your name without a written agreement, this is considered a breach of your right to quiet enjoyment.81[bookmark: _ednref81] 

If you have been paying for the utilities in your apartment without a written agreement, a court is limited to awarding you $25 for this violation.82[bookmark: _ednref82]   You also may still be able to get back everything you paid for the utilities, but courts have not been consistent about the amount of money that they award for this type of violation. In addition, you can ask the judge to have the utility bills put in your landlord's name.83[bookmark: _ednref83]   Even if you have not paid the bill yourself—for instance, if fuel assistance paid part of the bill—you may still get back the full amount of the bills you were sent.84[bookmark: _ednref84]   See Chapter 6: Utilities, for more information.

If you plan to file a claim against a landlord and you have already paid some of the bills yourself, or you have several bills that need to be paid, bring the bills and proof of what you have paid to court with you. If you do not have any utility bills or proof of what you have paid, go to the utility company. The company can give you a computer printout that states how much you have been billed and how much you have paid.85[bookmark: _ednref85] 

10.	Nuisance

A landlord who knows about or participates in the creation of a condition that "materially interferes with the ordinary comfort of human existence" or that lowers the reasonable use or value of property may be found liable for injuries caused by that condition. This condition is known technically as a "nuisance." In Massachusetts, conditions involving noise, noxious odors, fumes, or vermin constitute a nuisance86[bookmark: _ednref86] 

11.	Discrimination

See Chapter 7: Discrimination.

12.	Lead Paint

If you determine your apartment has lead paint, and children under 6 years old were living in the apartment, you may have a claim for the landlord’s failure to disclose or remove the lead paint.  See Chapter 9: Lead Poisoning.

13.	Failure to Give a Copy  of the Lease

A landlord must give you a copy of the lease within 30 days of your signing it.87[bookmark: _ednref87]   Failure to  do so can result in a fine of up to $300.88[bookmark: _ednref88] 
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12[bookmark: _edn12] . Most judges compute damages by assessing what major code violations there are in your apartment and determining the percentage by which your use and enjoyment of the apartment has been diminished by the existence of these violations. After the court determines the percentage reduction factor applicable to each major violation, the various percentages are totaled to arrive at an aggregate percentage reduction factor. The "reduced" rent is applied to the period during which your landlord knew of the defective conditions, yet failed to correct them. Thus, you can use this as a defense to a non-payment of rent charge (i.e., to reduce the amount of rent owed) or affirmatively to get money back from the landlord. McKenna v. Begin, 5 Mass. App. Ct. 304 (1977).

13[bookmark: _edn13] . The owner cannot charge you a smaller amount of money simply to make up for the fact that your apartment is in bad condition and, by this method, reduce her damages, Montanez v. Bagg, 24 Mass. App. Ct. 954 (1987); McKenna v. Begin, 3 Mass. App. Ct. 168 (1975). The amount of the rent reduction, or abatement, that you can get depends on the fair market value, not on the amount of rent being charged, although this may be evidence of the fair market value of the apartment. Boston Hous. Auth. v. Hemingway, 363 Mass. 184 (1973). Therefore, when a tenant's rent is subsidized, the amount of the rent abatement is calculated based on the contract rent, not based on the amount of rent the tenant pays. This means that if a subsidized tenant pays $78 but the full contract rent is $500, the amount of the abatement will be based on $500 and not $78. Simon v. Solomon, 385 Mass. 91 (1982). See Smith v. Renbel Management Co., Hampden Housing Court, SP-4383-S87 (Abrashkin, J., March 24, 1988); But see Serreze v. YMCA of W. Mass., Inc., 30 Mass. App. Ct. 639 (1991). Tenants living in public housing are also permitted to present expert testimony as to the fair market value of their apartments so that rent abatements are based on the fair market value and not on the amount of rent they pay. See Boston Housing Authority v. Williams, Boston Housing Court, 98-SP-2641 (Winik, J., 2000) (abatement based on per-unit operating cost).
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18[bookmark: _edn18] . G.L. c. 186, §14. These damages can be lessened by a set-off claim by your landlord for rent due. Simon v. Solomon, 385 Mass. 91 (1982). In order for you to recover under G.L. c. 186, §14, the landlord does not have to intentionally try to disturb you; it is her conduct and not her intentions that is controlling. Blackett v. Olanoff, 371 Mass. 714 (1977). For example, the fact that an owner failed to provide heat because she could not afford to buy heating oil does not diminish the tenant's right to recover for the loss of "quiet enjoyment" that occurred during the time the apartment was unheated. Lowery v. Robinson, 13 Mass. App. Ct. 982 (1982).;see also Homesavers Council of Greenfield Gardens, Inc. v. Sanchez, 70 Mass. App. Ct. 453 (2007), for a full discussion of emotional distress damages under G.L. c. 186, §14.

19[bookmark: _edn19] . See Darmetko v. Boston Hous. Auth., 378 Mass. 758 (1979). If you get G.L. c. 186, §14 damages and G.L. c. 93A damages, the courts have held that you are entitled only to one recovery. That is, if the only violation of G.L. c. 93A was that the landlord failed to fix the apartment properly, you can get only one recovery, either 93A or actual damages, whichever is greater, Wolfberg v. Hunter, 385 Mass. 390 (1982). If, on the other hand, the same act violates two different laws protecting two different rights, you can recover under both laws. Ianello v. Court Management Co., 400 Mass. 321 (1987).
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28[bookmark: _edn28] . Berman & Sons, Inc. v. Jefferson, 379 Mass. 196 (1979). Under the state Sanitary Code, a landlord must pay for the heat and hot water unless there is a written rental agreement that says the tenant or occupant is responsible for the bill. 105 C.M.R. §§410.190 and 410.201. If there is no written rental agreement that specifically provides for payment by the tenant, the tenant may bring a separate claim or counterclaim against the landlord to recover all money paid for heat and hot water bills. Young v. Patukonis, 24 Mass. App. Ct. 907 (1987).
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33[bookmark: _edn33] . The Consumer Protection Act, G.L. c. 93A, was explicitly extended to cover owners and tenants by Chapter 241 of the Acts of 1971 (approved April 29, 1971). The 1971 amendment gave the protection of the Massachusetts Consumer Protection Act to "any person who purchases or leases goods or services, real or personal, primarily for personal, family, or household purposes." The next year the Legislature passed Chapter 123 of the Acts of 1972 (approved March 28, 1972). This amendment explicitly expanded the definition of "trade" and "commerce" in G.L. c. 93A to include rental housing by amending G. L. c. §1(b). In Leardi v. Brown, 394 Mass. 151 (1985), the Supreme Judicial Court noted that “tenants are among those for whose benefit the Consumer Protection law was passed.” The Supreme Judicial Court noted that: "The 1972 amendment to the definition of trade or commerce, adding express reference to the renting and leasing of services or property, did not expand, but only clarified, the scope of the words 'trade' or 'commerce'." Commonwealth v. DeCotis, 366 Mass. 234, 239 (1975). For a detailed discussion of the purposes of G.L. c. 93A, see Slaney v. Westwood Auto, Inc., 366 Mass. 688 (1975), and PMP Assocs., Inc. v. Globe Newspaper Co., 366 Mass. 593, 596 (1975).

34[bookmark: _edn34] . G.L. c. 93A, §2(a) prohibits "unfair or deceptive acts or practices in the conduct of any trade or commerce." The definition of "act or practice" in the Attorney General's "General Regulations" was amended in 1975 to include "any threat or attempt to perform such act or practice." See 940 C.M.R. §3.01(1). The Attorney General has further declared that an act or practice is in violation of G.L. c. 93A, §2 if it is oppressive or otherwise unconscionable in any respect. 940 C.M.R. §3.16(1).

35[bookmark: _edn35] . Chapter 406 of the Acts of 1979 (approved July 20, 1979) amended G.L. c. 93A, §9 by broadening recovery to cases in which there was a showing of an "injury" as opposed to the earlier requirement of a showing of "loss of money or property." This was to correct an inadequacy in the law highlighted in Baldassari v. Public Finance Trust, 369 Mass. 33 (1975), where the plaintiff, who had suffered from the harassing debt collection practices of the defendant, was held not to be able to recover damages because of his failure to show "loss of money or property" or the giving up of a right that the plaintiff did not otherwise have to give up. It may still be necessary to prove the existence of some injury or the possibility of injury, since violation of the statute or regulations will not automatically create a claim for relief under G.L. c. 93A. But once the injury is proved, you are able to recover at least the minimum monetary damages ($25 per violation) and perhaps more if a larger dollar value can be related to the defendant's action. Leardi v. Brown, 394 Mass. 151 (1985). In Hershenow v. Enterprise Rent-A-Car Co., 445 Mass. 790 (2006), the Supreme Judicial Court said that a causal connection is required between the deceptive act and an adverse consequence or loss. The Court reaffirmed its holding in Leardi.
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37[bookmark: _edn37] .G.L. c. 93A, §9(3) and (4). These provisions, however, allow an owner to limit your recovery to relief that the owner offers to you in writing within 30 days, if the court finds that such an offer was reasonable. The statute of limitations for such actions brought under laws intended to protect consumers, including G.L. c. 93A, is now four years. G.L. c. 260, §5A, as amended in 1975. See Babco Industries, Inc. v. New England Merchants Nat'l Bank, 6 Mass. App. Ct. 929 (1978). Prior to the effective date of G.L. c. 260, §5A, the period was set at three years, the general "tort" statute of limitations, by Chapter 777 of the Acts of 1973, Section 1, amending G.L. c. 260, §2A applicable to causes of action arising after January 1, 1974. Prior to that amendment, the period was two years.

For a plaintiff to recover attorney’s fees and damages, “the violation of the legal right that has created the unfair or deceptive act or practice must cause the consumer some kind of separate, identifiable harm arising from the violation itself.” Tyler v. Michaels Stores, 464 Mass. 492, 503 (2013).

G.L. c. 93A, §9(3) and (4). These provisions, however, allow an owner to limit your recovery to relief that the owner offers to you in writing within 30 days, if the court finds that such an offer was reasonable. The statute of limitations for such actions brought under laws intended to protect consumers, including G.L. c. 93A, is now four years. G.L. c. 260, §5A, as amended in 1975. See Babco Industries, Inc. v. New England Merchants Nat'l Bank, 6 Mass. App. Ct. 929 (1978). Prior to the effective date of G.L. c. 260, §5A, the period was set at three years, the general "tort" statute of limitations, by Chapter 777 of the Acts of 1973, Section 1, amending G.L. c. 260, §2A applicable to causes of action arising after January 1, 1974. Prior to that amendment, the period was two years.

For a plaintiff to recover attorney’s fees and damages, “the violation of the legal right that has created the unfair or deceptive act or practice must cause the consumer some kind of separate, identifiable harm arising from the violation itself.” Tyler v. Michaels Stores, 464 Mass. 492, 503 (2013).

38[bookmark: _edn38] . G.L. c. 93A, §9(3) states that a plaintiff is entitled to at least double and up to triple damages. When a landlord's actions are clearly unlawful under the Attorney General's regulations, that is sufficient grounds to hold her actions to be willful, justifying the award of double or triple damages and attorney's fees. Montanez v. Bagg, 24 Mass. App. Ct. 954 (1987); see also Heller v. Silverbranch Constr. Corp., 376 Mass. 621 (1978). Willfulness can also be established if the landlord refuses to agree to a reasonable offer for settlement and thus "force[s] the plaintiffs to litigate their claim." Heller v. Silverbranch Constr. Corp., 376 Mass. 621, 628 (1978). On the other hand, you can still get actual damages even if the landlord did not know she was violating the law. "The 'willful or knowing' requirement of §9(3) goes not to actual knowledge of the terms of the statute, but rather to knowledge, or reckless disregard, of conditions in a rental unit which, whether the defendant knew it or not, amount to violations of the law." Montanez v. Bagg, 24 Mass. App. Ct. 954, 956 (1987).
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42[bookmark: _edn42] . Attorney General's General Regulations issued under authority granted by G.L. c. 93A, §2(c); 940 C.M.R. §3.16(3). It is a good idea to introduce the regulations into evidence if you have a case where you are relying on them to prove that the defendant committed an unfair and deceptive act. You cannot necessarily assume that the court will take judicial notice of the regulations, see York v. Sullivan, 369 Mass. 157, 160 n.2 (1975), although a statute now states that regulations published in the Massachusetts Register (put out for sale every week in the Mass. Book Store at the State House or at any State bookstore) "shall be judicially noticed." G.L. c. 30A, §6, last paragraph, as inserted by Chapter 459 of the Acts of 1976, Section 5 (approved October 22, 1976).
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44[bookmark: _edn44] . In Nei v. Burley, 388 Mass. 307, 315 (1983), the Supreme Judicial Court held that there is no right to a jury trial under G.L. c. 93A. A court has discretion, however, on the motion of either party to allow ". . . issues of fact to be tried to a jury." Mass. R. Civ. P. 39(c).

How "unfair or deceptive acts or practices" is to be construed is provided for in G.L. c. 93A, §§2(b) and (c). G.L. c. 93A, §2(b) reads: "It is the intent of the Legislature that in construing paragraph (a) of this section . . . the courts will be guided by the interpretations given by the Federal Trade Commission and the Federal Courts to section 5(a)(1) of the Federal Trade Commission Act (15 U.S.C. §45(a)(1)), as from time to time amended." G.L. c. 93A, §2(c) states that the Attorney General is authorized to make regulations consistent with the provisions of §2(b) interpreting the statute.

The Supreme Court has approvingly said of the Federal Trade Commission's guidelines that "in measuring a practice against the elusive, but congressionally mandated standard of fairness, it, like a court of equity, considers public values beyond simply those enshrined in the letter or encompassed in the spirit of the anti-trust laws." Federal Trade Commission v. Sperry & Hutchinson Company, 405 U.S. 233, 244 (1972).

The Supreme Judicial Court has explicitly adopted this Federal Trade Commission rule as a guide for interpreting G. L. c. 93A. See PMP Assocs., Inc. v. Globe Newspaper Co., 366 Mass. 593, 596 (1975). Moreover, consistent with this broad federal standard, the Massachusetts Attorney General has declared that "an act or practice is a violation of Chapter 93A, Section 2 if [i]t is oppressive or otherwise unconscionable in any respect. . . ." 940 C.M.R. §3.16, intro and (1). The application of this standard by the Supreme Judicial Court has led to rulings that the existence of an industry-wide standard does not constitute a defense to a Chapter 93A action. Commonwealth v. DeCotis, 366 Mass. 234, 240 (1974); 35 Mass. Practice Series, §116. See Slaney v. Westwood Auto, Inc., 366 Mass. 688, 704 (1975) (93A "is not subject to the traditional limitations of preexisting causes of action such as tort for fraud and deceit"); Commonwealth v. DeCotis, 366 Mass. 234, 244, n.8 (1974); Dodd v. Commercial Union, Inc., 373 Mass. 72 (1977); Heller v. Silverbranch Constr. Corp., 376 Mass. 621 (1978) (defendant's defenses to common law causes of action insufficient to defend against 93A). Specifically, in York v. Sullivan, 369 Mass. 157 (1975), the court found that a landlord's assurances that rent would remain stable during a one-year lease period bound him despite subsequent approval of a rent increase by HUD. In addition, the Supreme Judicial Court has ruled that broad standards in another statute, similar to G. L. c. 93A are not unconstitutionally vague. Commonwealth v. Gustafsson, 370 Mass. 181 (1976).

Finally, a violation of G.L. c. 93A will occur if an act or practice is unfair. See 35 Mass. Practice Series, §116 (Comment at 46); Commonwealth v. DeCotis, 366 Mass. 234, 241 (1974) (mobile home park practice unfair). Similarly, an act need only be "deceptive." In Lowell Gas Co. v. Attorney General, 377 Mass. 37 (1979), the court found that "a practice is deceptive if it could reasonably be found to have caused a person to act differently from the way he otherwise would have acted." 377 Mass. at 51.

45[bookmark: _edn45] . G.L. c. 93A, §9(3). The demand letter is a procedural prerequisite to any G.L. c. 93A action, and the failure to send an appropriate letter will bar any subsequent suit. Entrialgo v. Twin City Dodge, Inc., 368 Mass. 812 (1975). However, if you are asserting the 93A claim by way of counterclaim (for example, in an eviction case) or cross-claim, you do not have to send the demand letter because of special language in the next to the last sentence of G. L. c. 93A, §9(3), inserted by Chapter 406 of the Acts of 1979, Section 2.

46[bookmark: _edn46] . G.L. c. 93A, §9(3). No relief is available in court from practices that are not listed in the demand letter. Entrialgo v. Twin City Dodge, Inc., 368 Mass. 812 (1975). For a full discussion of the requirements of a demand letter, see Slaney v. Westwood Auto, Inc., 366 Mass. 688 (1975).
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48[bookmark: _edn48] . Even if your landlord sends you a written offer of settlement within 30 days, you can still sue. But if the court finds that your landlord's offer was "reasonable," your recovery will be limited to the relief offered by your landlord, plus attorney's fees and costs incurred before you rejected her offer. G.L. c. 93A, §9(3) and (4). See Kohl v. Silver Lake Motors, Inc., 369 Mass. 795 (1976).

Where a landlord has led a tenant to believe the rent will be stable for a year, and then tries to increase the rent during that year, it is not a "reasonable" settlement offer for the landlord to offer the tenant a lease cancellation without penalty and no eviction until a court decision on the increase. York v. Sullivan, 369 Mass. 157 (1975).

While this 30-day letter procedure is a prerequisite for success under G. L. c. 93A, administrative remedies (where they exist) need not be exhausted before bringing a G. L. c. 93A action. G.L. c. 93A, §9 (6) and (8), added by Chapter 939 of the Acts of 1973 (approved October 23, 1973), effectively overruling Gordon v. Hardware Mut. Casualty Co., 361 Mass. 582 (1972). Further, the existence of a separate statute regulating industry practice does not preclude the application of G.L. c. 93A to the conduct in question. See, e.g., Dodd v. Commercial Union Ins. Co., 373 Mass. 72 (1977) (insurance industry); Lowell Gas Co. v. Attorney General, 377 Mass. 37 (1979) (public utility company); Schubach v. Household Fin. Corp., 375 Mass. 153 (1978) (small loan company).

However, the court does have the power to require exhaustion of other remedies. See G.L. c. 93A, §9 (7). The existence of a remedy in equity is no bar to bringing one at law (i.e., for money damages rather than an injunction). Slaney v. Westwood Auto, Inc., 366 Mass. 688, 700 (1975).
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50[bookmark: _edn50] . G.L. c. 93A, §9(3) and (4). However, "even a wilful or knowing violator of §2 may limit his maximum potential damages by making a reasonable offer of settlement." Kohl v. Silver Lake Motors, Inc., 369 Mass. 795, 803 (1976).
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54[bookmark: _edn54] . For a full discussion of the history and evolution of the tort liability of landlords, see Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1074-80 (D.C. Cir. 1970) cert. den. 400 U.S. 925 (1970); Boston Hous. Auth. v. Hemingway, 363 Mass. 184 (1973);Crowell v. McCaffrey, 377 Mass. 443 (1979).

55[bookmark: _edn55] . Crowell v. McCaffrey, 377 Mass. 443 (1979). In this case, the court ruled that the questions of owner liability for negligence and breach of warranty of habitability had to go to the jury. This means that an owner can be held liable to a tenant for damage caused by the owner's negligent failure to repair building and Sanitary Code violations. In Crowell, the injury occurred when the tenant fell from a porch after the railing gave way. The Supreme Judicial Court found that it did not matter whether or not the tenant had rented the porch; the owner was still responsible when injury resulted from the failure to maintain the porch in accordance with the building and sanitary codes. The court said: "Thus extension of the warranty [of habitability] to the ordinary residential tenancy at will, in accordance with the Hemingway decision, logically carries with it liability for personal injuries caused by a breach." 377 Mass. at 451.
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58[bookmark: _edn58] . McKenna v. Begin, 5 Mass. App. Ct. 304 (1977). The owner is deemed to have knowledge of all problems that exist in the apartment at the beginning of a tenancy as well as any problems that are reported to her by the tenants. Kraus v. Webber, 359 Mass. 565 (1971).
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60[bookmark: _edn60] . G.L. c. 186, §15E states that it is no defense that the defect existed at the time of the letting, if the defect was in violation of a building code. The Supreme Judicial Court has acknowledged that this section reflects legislative reform of the common law rule of non-liability of owners for injuries occurring on defective premises. Simon v. Solomon, 385 Mass. 91, 100-101 (1982).

61[bookmark: _edn61] . Gilroy v. Badger, 301 Mass. 494, 496 (1938).

62[bookmark: _edn62] . DiMarzo v. S. & P. Realty Corp., 364 Mass. 510 (1974) (owner who had agreed to make repairs is liable in tort to injured employee of tenant when owner failed to make repairs) and cases cited; Markarian v. Simonian, 373 Mass. 669 (1977) (tenant may recover for injuries suffered as a result of repairs effectuated in a negligent manner).
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64[bookmark: _edn64] . Markarian v. Simonian, 373 Mass. 669 (1977); DiMarzo v. S. & P. Realty Corp., 364 Mass. 510 (1974).

65[bookmark: _edn65] . G.L. c. 231, §85: Comparative negligence: "Contributory negligence shall not bar recovery in any action . . . if such negligence was not greater than the total amount of negligence attributable to the person or persons against whom recovery is sought, but any damages allowed shall be diminished in proportion to the amount of negligence attributable to the person [trying to recover]."

66[bookmark: _edn66] . Gidwani v. Wasserman, 373 Mass. 162 (1977) (owner liable to commercial lessee for burglary where he entered premises without adequate notice, disconnected burglar alarm, and neglected to reset it). Cf. Mullins v. Pine Manor College, 389 Mass. 47 (1983) (college held liable where its inadequate security measures resulted in rape of student, but the college was held to a higher duty of care than regular landlords); Parslow v. Pilgrim Parking, Inc., 5 Mass. App. Ct. 822 (1977) (parking garage liable to rape victim because of inadequate security measures).

67[bookmark: _edn67] . Gidwani v. Wasserman, 373 Mass. 162 (1977) (owner liable to commercial lessee for burglary where he entered premises without adequate notice, disconnected burglar alarm, and neglected to reset it). Cf. Mullins v. Pine Manor College, 389 Mass. 47 (1983) (college held liable where its inadequate security measures resulted in rape of student, but the college was held to a higher duty of care than regular landlords); Parslow v. Pilgrim Parking, Inc., 5 Mass. App. Ct. 822 (1977) (parking garage liable to rape victim because of inadequate security measures).

68[bookmark: _edn68] . Bellows v. Worcester Storage Co., 297 Mass. 188 (1937) (warehouse owner's failure to repair broken slats in door held not to be proximate cause of entry of insane person who set fire to the warehouse; the foreseeable risk was theft, not arson).

69[bookmark: _edn69] . Young v. Jackson, Boston Housing Court, SP-40979-40984 (Abrashkin, J., 1987); Renbel Management Co. v. Adkins, Hampden Housing Court, 88-SP-8408 (Abrashkin, J., 1989) (damages awarded to the tenant based on reduced value of the property and negligence following a robbery in the apartment and insufficient maintenance).

70[bookmark: _edn70] . In George v. Jordan Marsh, 359 Mass. 244, 245, n.l. (1971), emotional distress was defined as any "mental anguish, mental suffering, mental disturbance, mental humiliation, nervous shock, emotional disturbance, distress of mind, fright, terror, alarm, [or] anxiety." The old rule limiting recovery was established in Spade v. Lynn & B.R.R., 168 Mass. 285, 290 (1897) ("there can be no recovery for fright, terror, alarm, anxiety, or distress of mind, if these are unaccompanied by some "physical injury; . . . and there can be no recovery for such physical injuries as may be caused solely by such mental disturbance, where there is no injury to the person from without"). Over the years, however, a number of inroads were made into this rule. It was finally overturned in Dziokonski v. Babineau, 375 Mass. 555 (1978).

See Simon v. Solomon, 385 Mass. 91 (1982) (damages allowed for emotional distress caused by landlord's substandard maintenance of apartment); Homesavers Council of Greenfield Gardens v. Sanchez, 70 Mass. App. Ct. 453 (2007).

71[bookmark: _edn71] . The severity of the emotional distress must be "of a nature 'that no reasonable [person] could be expected to endure it.'" Agis v. Howard Johnson Co., 371 Mass. 140, 145 (1976), quoting from Restatement (Second) of Torts, §46 (Comment j) (1965); see also Abdeljaber v. Gaddoura & Kheiry, 60 Mass. App. Ct. 294 (2004) (tenant awarded $3,000 for emotional distress where landlord grabbed tenant's 8-year-old daughter by the arm and shouted obscenities at her; awarded double damages under Chapter 93A).

72[bookmark: _edn72] . The term "negligent" is a legal one. In law, a "negligent" act is essentially an unintentional but unreasonable act that foreseeably will and actually does cause injury to another person. The rule for emotionally based physical injuries caused by the defendant's negligence was established in Cameron v. New England Tel. & Tel. Co., 182 Mass. 310, 312 (1902); Driscoll v. Gaffey, 207 Mass. 102, 105-107 (1910); see also George v. Jordan Marsh, 359 Mass. 244 (1971).

73[bookmark: _edn73] . Agis v. Howard Johnson, 371 Mass. 140 (1976).

74[bookmark: _edn74] . Dziokonski v. Babineau, 375 Mass. 555, 568 (1978). Where mother of child who had been negligently struck by a car, upon seeing her injured child, suffered severe shock and died, the court held:

In cases of this character, there must be both a substantial physical injury and proof that the injury was caused by the defendant's negligence. Beyond this, the determination whether there should be liability for the injury sustained depends on a number of factors, such as where, when, and how the injury to the third person entered into the consciousness of the claimant, and what degree there was of familial or other relationship between the claimant and the third person.

See also Cohen v. McDonnell Douglas Corp., 389 Mass. 327 (1983). Where court found that the defendant could not be held liable for the emotional distress of a third party.

75[bookmark: _edn75] . Agis v. Howard Johnson, 371 Mass. 140 (1976) (where wife was victim of outrageous conduct and was severely upset, the court held that the husband's claim of loss of consortium was valid).

76[bookmark: _edn76] . See Payton v. Abbott Labs, 386 Mass. 540 (1982).

77[bookmark: _edn77] . G.L. c. 214, §1B. This "intrusion upon physical solitude" may also be a claim of interference with quiet enjoyment under G.L. c. 186, §14.

78[bookmark: _edn78] . Where a landlord's wife attended a closed tenants' union meeting under an assumed name and secretly taped the proceedings in anticipation of litigation, two attorneys who were present later sued under Massachusetts anti-wiretap statute (G.L. c. 272, §99) for damages. Pine v. Rust, Boston Housing Court, 13409 (King, J., 1986). While the tenants presumably suffered an invasion of privacy, this claim was not raised in the suit.

79[bookmark: _edn79] . In a New Hampshire case, the court said that a husband and wife, as tenants, had grounds to sue the owner for invasion of privacy when they discovered he had "bugged" their bedroom and had apparently listened in on them. The "invasion" in invasion of privacy need not be a physical intrusion by a person. Hamberger v. Eastman, 206 A.2d 239 (N.H. 1964).

80[bookmark: _edn80] . 105 C.M.R. §§410.190, 410.201, and 410.354. The case of Young v. Patukonis, 24 Mass. App. Ct. 907 (1987), held that any tenant paying for heat and hot water without a written agreement could get back all money paid on these bills from the owner.

81[bookmark: _edn81] . G.L. c. 186, §14; McCormick & Williamson v. Butler, Hampden Housing Court, SP7404-S (Abrashkin, J., January 19, 1989).

82[bookmark: _edn82] . Sclamo v. Shea, 29 Mass. App. Ct. 1113 (1990) (Memorandum and Order Pursuant to Rule 1:28).

83[bookmark: _edn83] . McCormick & Williamson v. Butler, Hampden Housing Court, SP-7404-S (Abrashkin, J., January 19, 1989).

84[bookmark: _edn84] . McCormick & Williamson v. Butler, Hampden Housing Court, SP-7404-S (January 19, 1989).

85[bookmark: _edn85] . Keep in mind that any violation of the state Sanitary Code is also a violation of G.L. c. 93A. Therefore, be sure to include this claim as a claim under the Consumer Protection Law. If the judge finds that the owner acted unfairly or deceptively in not paying for the utilities, she can double or triple all of the money you are awarded for this claim. Remember that under G. L. c. 93A, you must send a demand letter before filing a lawsuit.

86[bookmark: _edn86] . Proulx v. Basbanes, 354 Mass. 559 (1968); Garland v. Stetson, 292 Mass. 95, 104 (1935); Tortorella v. H. Traiser & Co., Inc., 284 Mass. 497, 501 (1933).

87[bookmark: _edn87] . G.L. c. 186, §15D.

88[bookmark: _edn88] . G.L. c. 186, §15D. This is also a violation of G. L. c. 93A.


Grounds for Filing a Criminal Complaint

Some landlords act in ways that violate criminal laws. If your landlord breaks into your apartment without your consent, assaults you, or commits any other serious offense, call the police at once. Ask the police to seek a criminal complaint against your landlord. When the police request that a criminal complaint be issued, they are almost always successful. For more information about criminal cases, see Chapter 14: Using the Court System - Criminal Cases.

Unfortunately, judges rarely enforce criminal laws against landlords. The prospect of facing a criminal complaint, however, may prevent some landlords from committing criminal acts. What follows is a summary of criminal laws most frequently violated by landlords.

1. State Sanitary Code Violations

It is a criminal act for a landlord to willfully allow violations of the state Sanitary Code.89[bookmark: _ednref89]  If the landlord has not made the necessary repairs within the time period designated by a local health inspector, the Board of Health can file a criminal complaint.

As a tenant, you also have a right to file a criminal complaint.90[bookmark: _ednref90]  This can be difficult in many courts other than a housing court, but, with persistence, you should be able to do this. See Chapter 8: Getting Repairs Made, in the section called Go to Court.

2. Entering Your Apartment Illegally

If the owner enters your apartment without your permission, she is guilty of trespass. Conviction on a trespass charge is punishable by up to 30 days in jail and $100.91[bookmark: _ednref91]  For more information, see Chapter 8: Getting Repairs Made -Landlord's Right to Enter Your Home.

3. Cutting Off Services

It is a criminal act for a landlord to willfully or intentionally interfere with your "quiet enjoyment" of the premises. It is also a criminal act for a landlord to willfully or intentionally fail to furnish water, hot water, heat, light, power, gas, elevator service, telephone service, janitor service, or refrigeration service where the landlord is required by the terms of your tenancy agreement to provide these services.92[bookmark: _ednref92]  The penalty provisions of the law are a fine of $25 to $300, or up to 6 months in jail.

4. Failure to Provide Locks

A landlord is required to provide adequate locks for your individual apartment, as well as locks at the building entrances if you live in a building with more than 3 apartments.93[bookmark: _ednref93]  Willful failure to provide locks can result in your landlord's being fined up to $500.


Endnotes



89[bookmark: _edn89] . G.L. c. 111, §31 provides that the penalty for a violation of the state Sanitary Code is a fine of up to $1,000.

90[bookmark: _edn90] . Commonwealth v. Haddad, 364 Mass. 795, 798 (1974). The rationale behind this decision may be applicable to other crimes discussed in this section. The court noted: "In general, anyone may make a criminal complaint in a District Court who is competent to make oath to it. General statutes imposing a duty to prosecute on particular public officials are read as directory only, and do not exclude the right of any other citizen to enter complaints for a violation of the law."

91[bookmark: _edn91] . G.L. c. 266, §120.

92[bookmark: _edn92] . G.L. c. 186, §14.

93[bookmark: _edn93] . G.L. c. 143, §3R see also 105 CMR 410.480(C).
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How to Use the Courts - Pullout

Deciding to go to court is not an easy decision to make. Going to court takes time and money. Also you cannot be sure what will happen. But if you have a strong case, going to court can lead to negotiating a solution or winning.


Are You a Plaintiff or Defendant?

Plaintiff

If you are taking your landlord to court you are the plaintiff.

Defendant

If your landlord is evicting you or taking you to court for another reason, you are the defendant.

Going to Court


	Take the whole day off from work.

	If you have children, arrange child-care that is not at court.

	Get to court early so that you do not miss when your case heard.

	Leave your cell-phone at home if the court house you are going to does not cellphones. See a list of courts that do not allow cell phoneson mass.gov.





Protect Yourself - Get Legal Help

Filing a Case Against Your Landlord

The court system is complicated. It has lots of rules and deadlines. If you take your landlord to court, you are usually better off if you can find a lawyer to represent you.

If you cannot pay upfront, some lawyers take certain types of housing cases that make your landlord pay your lawyer’s fees if you win. These types of cases involve:


	Retaliation

	Unfair or deceptive practices

	Consumer protection violations

	Violation of the security deposit law

	Interference with your “quiet enjoyment”



Fighting an Eviction

Many Housing Courts have Lawyer for the Day Programs that help low-income tenants facing eviction. They offer advice, and sometimes they will go into mediation or the court room with you. They also help homeowners facing eviction after a foreclosure.

Ask the clerk’s office in your District or Housing Court how to find the Lawyer for the Day Program




Forms

Use preprinted forms to help make your case. You can get the forms you need online, at court, and from legal services offices and community groups.


	Massachusetts Trial Court has court forms: Massachusetts Trial Court Forms

	MassLegalHelp has self-help housing forms and sample letters you can use: MassLegalHelp Housing Forms and Resources



Where to File Your Case

You can file most landlord-tenant cases in Housing Court or District Court. If there is a Housing Court where you live, consider starting your case there. Housing Court staff know a lot about landlord and tenant disagreements. They often offer more support to tenants than District Courts.

Court Fees

When you file a complaint in court, you must pay a filing fee. In Housing Court the fee is $135. In District Court the fee is $195.

If you cannot afford the fee, file an “Affidavit of Indigency” form. This form asks the court to let you file a complaint without paying a fee. You can get the form at the court or online. See Affidavit of Indigency (Booklet 9).

Defendants do not pay any fee to file an Answer.

Serving a Complaint

You must let your landlord know you are taking them to court. When you file a complaint, the clerk will give or mail you a summons and complaint . You must have the summons and complaint served on your landlord. You cannot serve it yourself. You pay a Sheriff or Constable $50-65 to serve your landlord. 


Interpreters

If you do not feel confident communicating in English, you have the right to an interpreter in court. It does not matter what your native language is. The court is supposed to give you a free interpreter.

Tell the court clerk you need an interpreter. You can ask for an interpreter when you get to court, but it is better to ask ahead of time. Use the Interpreter Request Form:

You can get translated court forms online: Translated Court Forms

Mediation

Housing Courts and some District Courts have mediators to help landlords and tenants come to an agreement. Community groups also offer mediation services before you get to court. Mediation is voluntary.

Before you sign an agreement, read it carefully. Be sure that you understand it and can meet its terms. See Negotiating a Settlement of Your Case (Booklet 10).


Introduction

Many tenants have been successful in court, but the court system may be challenging and unfamiliar. It has its own rules and procedures.

Many issues can also be resolved outside the court system. When evaluating your case, you should consider whether you have tried all the reasonable alternatives before filing a law suit. For more see Chapter 13: When to Take Your Landlord to Court - Resolving Your Problem Outside the Court System.

Whether you are facing an eviction, or bringing a lawsuit against your landlord, the more you know about how courts work, the better. The purpose of this chapter is to give you some basic information about the court system.


Getting Legal Help


You have the right to represent yourself in court. This is called pro se (pronounced pro say”), meaning "on one's own behalf."

If you can find a lawyer to represent you, you are almost always in a better position to use the courts. See theDirectoryfor a list of lawyer referral services and legal services offices, which represent low-income tenants. You may also want to ask a tenants' rights organization or people you know for names of lawyers who represent tenants.

If your landlord has violated certain laws, and you win your case, the court should order the landlord to pay your attorney’s fees. In these situations, private lawyers may take a tenant’s case even when the tenant can’t pay in advance. For example, the following types of legal claims provide for attorney's fees if you win your case:


	Retaliation

	Unfair or Deceptive Acts or Practices

	Violating the security deposit law

	Interference with your use of the apartment, called “breach of quiet enjoyment.”



See Chapter 13: When to Take Your Landlord to Court for descriptions of these claims.


Mediation

1.	What Is Mediation

The purpose of mediation is to arrive at an agreement that is agreeable to both sides. It is available in Housing Court and a number of District Courts. Community groups also offer mediation services which you can use even before you get to court.

A mediator helps landlords and tenants through a focused discussion about how to resolve problems. It is a voluntary process. A mediator is not supposed to take sides. A mediator will not be able to tell you if the agreement is good or bad. The mediator's job is to help people reach an agreement, but not to make recommendations on the substance of the agreement

Some mediators are trained in landlord-tenant law, others are not. Unlike a judge, a mediator is not required to know the law. While it may be acceptable to minimize the legal issues in your search for a fair agreement, you should do so only after you thoroughly understand what these issues are. You do not want to find yourself in the position of giving up something because you are unaware of what your rights are. Remember, the mediator is not there to give advice or protect your rights.

A successful mediation will result in a written agreement between the parties. Before you sign an agreement, read it very carefully. Be sure that you can meet its terms. For example, do not agree to a payment plan for back rent that is more than you can afford. If you have no other place to live, do not agree to move. Make sure that you understand every word of the agreement. If you do not, ask the mediator to rewrite the agreement using clearer terms that you understand.

If you are unable to resolve your dispute through mediation and your case is in court, you still have the right to use the court system. Everything said in court-connected mediation is confidential and cannot be used in court.1[bookmark: _ednref1]   If information from the court’s mediation is used in court, be sure to object to its use by asking the judge to disregard it.

2.	Who Does Mediation

Many courthouses provide mediators. Housing Courts have mediators on staff to mediate landlord-tenant cases. The mediators are called “Housing Specialists.” District courts may also have mediators available, and you can ask the court clerk to find out how to schedule mediation in your case.

There are also independent neighborhood agencies that provide mediation for a small fee or for free. You can use these services before something goes to court. A list of Mediation Services is in theDirectory. You can take a friend to mediation if you need help negotiating or want support.

3.	Advantages and Disadvantages

There are several advantages to using mediation instead of going to court.


	You can create an agreement that is tailored to the exact needs of the parties instead of asking a judge to decide. Taking your case to the judge means you give up control about the outcome. 

	Mediation often provides a faster and much cheaper resolution to problems. 

	It can also provide an opportunity to repair the often very personal relationships between landlords and tenants.



There are also disadvantages to using mediation.


	If you do not feel on equal footing with your landlord, it may be challenging to negotiate a good agreement for yourself.

	If you are unable to maintain your position in the face of a stronger personality, mediation may not result in a fair outcome.




Endnotes



1[bookmark: _edn1] . See Massachusetts Guide to Evidence, § 408(a)(2) (2016); Supreme Judicial Court Rule 1:18: Uniform Rules on Dispute Resolution. See specifically Uniform Rules on Dispute Resolution 6(f)(iii) and 9.


Massachusetts Court System

There are both federal and state courts in Massachusetts. Typical landlord-tenant matters can be addressed in state court.  The Massachusetts state court system has three levels: 


	Trial courts

	Appeals courts

	Supreme Judicial Court



Trial Courts

The trial court is where you first file a complaint. In Massachusetts, the trial court system has different types of courts including the housing court, the district court, and the superior court.  What court you go to depends on where you live, what the case is about, and how much money the case involves. Most housing cases are filed in either housing or district court. Your area may not have access to both. In general, housing court is an advantageous option because you'll find the judges and staff have more knowledge about housing issues.

1.	The Housing Court

Housing courts handle a variety of issues about housing, including housing code violations, evictions, lockouts, housing discrimination, and receiverships. Housing courts also handle small claims and criminal complaints.2[bookmark: _ednref2]   In most cases, the staff in a housing court will be well-informed on landlord-tenant issues, so it is recommended that you choose a housing court over a district court when both are available.

While housing courts are best equipped to deal with landlord and tenant matters, housing courts are not yet available in every part of Massachusetts. Currently, there are five housing courts:


	Boston Housing Court

	Worcester County Housing Court

	Northeast Housing Court

	Southeast Housing Court

	Western Housing Court



Phone numbers for housing courts are listed in the Directory.

The Housing Court also has a website with forms and information about court locations, contact information, fees and frequently asked questions. Go to: 

www.mass.gov/courts/court-info/trial-court/hc/

2.	The District Court

District courts have the greatest number of locations throughout the state. Districts courts handle minor criminal offenses, civil cases under $25,000, eviction cases, and small claims cases (for $7,000 or less).3[bookmark: _ednref3] 

For a list of district courts, see theDirectory. For more information about the District Courts go to: Massachusetts District Courts

3.	Superior Court

Superior courts handle criminal cases and civil cases over $25,000. They also handle appeals of certain agency proceedings.

4.	Boston Municipal Court

The Boston Municipal Court serves the City of Boston, and generally functions like a district court. It handles minor criminal offenses, civil cases under $25,000, eviction cases, and small claims cases (for $7,000 or less). Because housing court coverage overlaps with Boston Municipal Court, you may want to choose the Boston Housing Court for landlord tenant matters.  For a list of Boston Municipal Courts, see the Directory or go to:

www.mass.gov/courts/court-info/trial-court/bmc/.

5.	Landlord Bankruptcy

If your landlord has a bankruptcy case in progress, you cannot bring a lawsuit against her in housing or district court.4[bookmark: _ednref4]   If you want your complaint heard by a judge, you must go before the U.S. Bankruptcy Court in the District of Massachusetts. You can ask the bankruptcy court to hear your complaint. Or you can ask the bankruptcy court for permission to have your case heard in housing or district court. 

If you are trying to get back your security deposit, Massachusetts law says that a security deposit is not part of your landlord's property for the purposes of a bankruptcy proceeding. This means that the landlord cannot use your security deposit to pay off other debts. If she does this is illegal.5[bookmark: _ednref5] 

If you had security deposit claim against your landlord before the landlord files a bankruptcy case, you can file court papers in the bankruptcy court and ask the bankruptcy court to protect your claim. This means that the landlord cannot use the bankruptcy case to get out of owing you your security deposit.6[bookmark: _ednref6] 

If your security deposit claim arises after the landlord starts a bankruptcy case, you can either wait to raise the claim until after the bankruptcy case is over or ask the bankruptcy court for permission to bring the case outside of the bankruptcy court by filing what is called a motion for relief from stay. 

To see if your landlord has declared bankruptcy. you can call the bankruptcy court in Boston (617-748-5300), Worcester (508-770-8900) or Springfield (413-785-6900) The U.S. Bankruptcy Court is part of the federal court system. For more information, see www.mab.uscourts.gov/mab


Endnotes



2[bookmark: _edn2] . G.L. c. 185C.

3[bookmark: _edn3] . G.L. c. 218. District courts have broad equity powers in landlord and tenant cases. G.L. c. 186, §14. District courts also have an Appellate Division that hears certain limited appeals. G.L. c. 231, §§108-110.

4[bookmark: _edn4] . 11 U.S.C. §362 provides that once a petition for bankruptcy has been filed, all actions already filed prior to the petition or which may be filed in the future are stayed.

5[bookmark: _edn5] . “A security deposit shall continue to be the property of the tenant making such deposit, shall not be commingled with the assets of the lessor, and shall not be subject to the claim of any creditor of the lessor or of the lessor’s successor in interest, including a foreclosing mortgagee or trustee in bankruptcy.” G.L. 186 § 15B(1)(e). If a landlord invades the account where your security deposit is held and dissipates the security deposit, the landlord cannot be discharged from the debt based on fraud or misappropriation or in bankruptcy terms “defalcation.” 11 U.S.C. § 523(a)(4).

6[bookmark: _edn6] . If the tenant has a prepretition claim against the landlord that is based on fraud, false pretenses, or willful and malicious injuries, they should raise the claim in bankruptcy court by filing an adversary proceeding to determine that the debt is nondischargeable. 11 U.S.C. 523(a)(2).


Court Forms

Using forms is one of the best ways that people without lawyers can help themselves in a court case. You can find forms online, at the court house, and at local legal services offices and community organizations. To find legal forms related to housing go to:


	Massachusetts Trial Court has forms online by subject area. Go to: www.mass.gov/courts/forms

	MassLegalHelp has self-help housing forms and sample letters. See: MassLegalHelp.org/housing/self-help-forms




Court Resources

The court system provides a number of resources to help you learn the law and better represent yourself in court.

1.	Court Service Centers

Court Service Centers are set up in larger courthouses. They are open the same hours as the court. You can walk in and get help filing out forms, information about court rules, and access to interpreter services. They are currently located at the following locations: 


	Boston

Edward Brooke Courthouse

	Greenfield

Franklin County Courthouse

	Lawrence

Fenton Judicial Center

	Brockton

George Covett Courthouse

	Springfield

Springfield Hall of Justice

	Worcester

Worcester Trial Court Complex



For more information go to: www.mass.gov/courts/csc

2.	Lawyer for the Day Programs

Most housing court locations and some district courts have Lawyer for the Day programs. Lawyer for the Day programs provide legal advice, help completing forms, and sometimes limited representation. They provide help for both unrepresented tenants and landlords. You must be income eligible to receive assistance. Call your nearest courthouse for days and hours or ask the clerk in the courthouse if there is a Lawyer for the Day Program. Bring all documents and arrive early so that you have time to get help.

3.	Trial Court Law Libraries

The Massachusetts Trial Court Law Libraries are great resources and open to the public.  You do not need to be a lawyer. Librarians are there to help you with questions.

You can find laws, regulations, local ordinances, forms, and much more online at: www.mass.gov/courts/case-legal-res/law-lib/

The Trial Court Law Library also has a service where you can “Ask a Law Librarian” a question. You can email, call, or text message. For more about this service go to: www.mass.gov/courts/case-legal-res/law-lib/libraries/services/ask.html

There are 15 law libraries located throughout Massachusetts. For a list go to the Directory in this book or go to: www.mass.gov/courts/case-legal-res/law-lib/libraries/

4.	Language Access

a.	Interpreters

If it is hard for you to understand or speak English, you have the right to an interpreter in court.7[bookmark: _ednref7]   It does not matter what your native language is. The court is supposed to give you a free interpreter.

Tell the court clerk that you need an interpreter. It is best to request an interpreter before you get to court. You can also request one when you get to court. To get an interpreter request form go to:

www.mass.gov/courts/interpreter-request

You can email this form to the court. 

Also, each court has a special clerk called a "Court Liaison" who requests interpreters. For the names and phone numbers of Court Liaisons ask the Clerk’s office, or go to: www.mass.gov/courts/docs/admin/interpreters/court-liaison-list.pdf

For more general information about court interpreter services go to: www.mass.gov/courts/selfhelp/language-access/interpreter-services/

b.	Translated Forms

The courts have translated some forms. You can download translated forms by going to: www.mass.gov/courts/translated-forms-info

MassLegalHelp has also translated legal information into different languages. For more go to: www.masslegalhelp.org.


Endnotes



7[bookmark: _edn7] . G.L. c. 221C.


Court Staff

1. Judges

Judges rule on what procedures to follow, what evidence is acceptable, and how the law applies to your case. They hear motions and trials. When making decisions, judges interpret the law. Judges are appointed by the governor. They must retire at age 70.8[bookmark: _ednref8] 

Judges are faced with the difficult job of making very important decisions that affect people's lives. They have to hear a lot of cases, one after the other, often under high-pressure conditions. Judges also have different temperaments and interpret the laws differently.

Judges must be neutral. You must not expect a judge to be your advocate. To put yourself in the best position to be heard by a judge, come prepared. Know what your legal claims are and bring key documents and evidence to prove your claims. When you present your case, be brief. Judges appreciate when people get to the point. If you ramble and are not prepared, the judge might not understand your key points.

2. Clerk-Magistrates

Clerk-magistrates in district, housing, and superior courts are judicial officers charged with organizing and sometimes conducting court business. Their job is to call cases to be heard, locate files, make routine fee waiver decisions, conduct certain kinds of hearings, and otherwise assist the judge. Oftentimes, clerk-magistrates serve as a judge in small claims matters such as security deposit complaint. In the courtroom, the clerk magistrate usually sits in front of or next to the judge. You may ask the clerk to explain court procedures. However, clerk-magistrates are not permitted to give legal advice.

3. Housing Specialists

Housing specialists work only in the housing court. Their primary function is to mediate cases. Their job is to be neutral and listen to both parties. In some courts, they also go out to properties to inspect them. They work closely with the other court personnel to resolve housing problems.

4. Court Officers

Court officers are the uniformed officers responsible for keeping order in the court. They open and close each court session with the familiar "all rise."


Endnotes



8[bookmark: _edn8] . Mass. Const., Pt. 2, Ch. III, art. 1. After retiring at age 70, a judge may still be assigned to hear cases, as long as no one assignment lasts longer than 90 days. Mass. Const. Art. of Amend., art. XCVIII; G.L. c. 211B, §14.


Court Records

In general, court records are public documents and are available for public access during normal business hours.9[bookmark: _ednref9] 

If you want to see your court record, go to the clerk’s office in the court where your file is kept. Court staff may ask you to fill out a form. If they do, you will need to give the name of your case and the docket number for the case. If you do not know the docket number, give the clerk the name of the case and ask them for the docket number.

You can also view publicly available information about your case online at www.masscourts.org. You will not be able to view documents, but you can review what has happened in the case, identify the parties and lawyers, and see any upcoming court dates. If you see that there is a clerical error, use Error Correction Form (Booklet 11). Your courthouse should also have computer kiosks that you can use to access the same information through www.masscourts.org. You can refer to this information when requesting documents from the clerk. There is no fee to use a court computer kiosk, but it does not provide any more information than you can get online.

You are allowed to make copies of any documents in the file. The court clerk must allow members of the public to use personal electronic devices, such as a camera or a cell phone, to take still images, or make copies, of records.10[bookmark: _ednref10]  But some courts do not allow the public to bring cell phones into the court to protect the security of people in the court. For a list of courts that do not permit the use of cell phones see:

www.mass.gov/courts/banned-electronics

Even these courts will likely allow you to bring in a small scanner to copy documents.


Endnotes



9[bookmark: _edn9] . For rules about public access to court documents, see Trial Court Rule XIV, Uniform Rules on Public Access to Court Records, Rule 2.

10[bookmark: _edn10] . Trial Court Rule XIV, Uniform Rules on Public Access to Court Records, Rule 2(j)(1).


Criminal Cases

Criminal cases are pursued by the district attorney's office on behalf of the citizens of the Commonwealth. They are violations of the law that carry criminal penalties.11[bookmark: _ednref11] 

Any person can file a criminal complaint with the court, or ask the police or health department to file a complaint on their behalf.

If the state Sanitary Code has been violated, the Board of Health can also file a criminal complaint. For more about criminal complaints and Sanitary Code violations, see Chapter 8: Getting Repairs Made. For a list of criminal laws most frequently violated by landlords, see Chapter 13: When to Take Your Landlord to Court.

Before you file a criminal complaint, ask yourself what outcome you want.  In many cases, a criminal complaint may take much longer time to get results.  For example, although you can file a criminal complaint if your landlord won’t make Sanitary Code repairs, a civil complaint will move through the system much faster, allowing a civil judge to issue repair orders in just a few weeks.  In comparison, a criminal complaint could take several months to get a similar result.

1.	Filing a Criminal Complaint

To file a criminal complaint, go to a housing or district court and ask the court staff for a criminal complaint.12[bookmark: _ednref12]   Fill it out and return it to the clerk. There is no charge to file a criminal complaint. You can also ask a Board of Health or police to file a criminal complaint on your behalf. 

If you are in an area with a housing court, the housing court has criminal complaints online. Go to:

www.mass.gov/courts/forms/hc/hc-forms-gen.html

The clerk will then schedule a hearing called a show-cause hearing to determine whether your complaint should be issued by the court. The clerk will schedule a show-cause hearing for the next available court date.

If it is an emergency and your physical safety is in immediate danger, ask the clerk to schedule a show-cause hearing that day. You can also call the police and ask that a criminal complaint be filed against your landlord.

2.	The Show-Cause Hearing

A show-cause hearing is used by a clerk or magistrate to determine whether your complaint should be officially issued by the court. It is less formal than a court hearing.

At a show-cause hearing, the clerk will ask you to state the facts in your complaint. A landlord may not have to be present at the show-cause hearing.  If the landlord is present, the clerk will then ask the landlord for her version of events. The clerk must then decide whether the facts taken at face value match what are known as the "legal elements" of a crime. The clerk does not decide who is telling the truth or the guilt or innocence of your landlord. If the clerk finds that the law may have been violated, she should issue a criminal complaint.

In the district court, and in housing cases in particular, some clerks will not issue a criminal complaint immediately. Instead, the show-cause hearing will be postponed, for example, to give the landlord time to make the repairs and avoid criminal liability. Sometimes clerks will repeatedly delay issuing a criminal complaint. If this occurs, complain to the presiding judge of the court.

3.	Arraignmentand Thereafter

If the clerk issues a criminal complaint, a court date will be set to arraign the landlord. At an arraignment, the person charged with a crime appears before a judge and enters a plea of guilty, not guilty, or nolo contendere (which means the charges are not contested). A district attorney will be assigned to prosecute the case. The case will be called Commonwealth v. The Name of Your Landlord.

After the arraignment, a pre-trial conference date is set. The judge may allow the landlord time to correct the violation and remove the grounds for the complaint.

At the pre-trial conference, the case might be settled ("plea bargained"), postponed for another pre-trial conference, or a trial date will be set. Again, this date may be postponed several times as the judge gives the landlord time to remove the underlying grounds for the complaint. If the landlord does resolve the issue in the complaint, the district attorney may dismiss or settle the case. If not, a trial will be held and the landlord may be fined or even face jail under some statutes. See Chapter 13: When to Take Your Landlord to Court for landlord-tenant statutes with criminal consequences.


Endnotes



11[bookmark: _edn11] . G.L. c. 218, §§26-37.

12[bookmark: _edn12] . G.L. c. 185C, §19 (housing court procedure); G.L. c. 218, §35A (process for criminal misdemeanor complaints).


Civil Cases

Civil cases are cases brought to seek court orders telling someone to do something (or to stop doing something) or ordering someone to pay money damages.

You should consider carefully whether the person or entity you want to sue may have counterclaims against you before you file a lawsuit. It could turn out that you owe someone more money than she owes you.

A civil court case requires you to:


	File a complaint,

	Pay filing fees,

	Serve the complaint and any other documents you file,

	Participate in preliminary hearings, and

	Prepare for and conduct a trial (unless parties come to an agreement).



Time limits are set by the court for taking all the steps necessary. You must be aware of these timing issues when you use the court system. This information can be found in the Massachusetts Rules of Civil Procedure, Massachusetts Uniform Small Claims Rules, and local court rules.13[bookmark: _ednref13]  These rules can be complicated. These rules can be found at:

www.mass.gov/courts/case-legal-res/rules-of-court

1. The Complaint

a. Tenant Friendly Complaints

While civil cases can often be complicated. Two types of civil cases are specifically designed to be filed without the help of an attorney:


	Small Claims Cases

	Small claims cases involve claims for $7,000 or less.14[bookmark: _ednref14]  Courts have small claims forms online and available at the court house. For more about how small claims works and forms go to: mass.gov/courts/selfhelp/small-claims

	2. Tenant Petitions to Enforce the State Sanitary Code

	To ask a judge to order your landlord to repair bad conditions that violate the state Sanitary Code use Tenant Petition for Enforcement of the State Sanitary Code (Form 14). For more about tenant petitions, see Chapter 8: Getting Repairs Made.



b. Writing the Complaint

The first step to starting a civil case is to write and file a complaint with the court. At a minimum, the complaint identifies the parties.

You are the plaintiff and the person or entity you are suing is the defendant. The complaint tells the court how the defendant violated the law. It also includes the basic facts that support your claim. And finally, it outlines the solution (remedy) that you want the court to provide. For example, do you want the court to:


	Order your landlord to make repairs?

	Order your landlord to turn on the heat?

	Order your landlord to return your security deposit?

	Order your landlord to compensate you for the harm you have suffered?

	Fine or jail your landlord for her behavior toward you?



The courts provide complaint forms in the Clerk’s office for small claims actions and Sanitary Code enforcement petitions. For other types of civil complaints, you can go to a Trial Court Law Library and ask them for books that provide a guide to writing civil complaints. However, depending upon how complicated your case is, an attorney's guidance may be important to be certain that your complaint is in the proper form. You can ask the court clerk’s office if they have pro-bono (free) attorney days if you need assistance, or if you are in Greater Boston you can call the Volunteer Lawyers Project. See Directory.

c. Filing the Complaint

To begin a lawsuit, the original copy of the complaint is filed in the clerk's office of the court where you can file your case. The clerk does not have to accept complaints that do not comply with court rules.15[bookmark: _ednref15]  You should keep at least three copies of your complaint.

When you file your complaint, you must pay a filing fee unless you can show the court that you are unable to afford the fee.16[bookmark: _ednref16]  The procedure for not having to pay (waiving) filing fees is discussed in the Paying Court Fees section in this chapter.

When your complaint is filed, a court clerk will assign a case number called a "docket number." Ask the clerk to write this number down for you, and keep it in a safe place. This number must appear on all court papers filed in your case.

Some courts won't assign a docket number at the time that you file your complaint. In that case, the court will send you additional papers in the mail with the information you need to take additional action on your case.

It is very important that you follow up diligently with the court to make sure that your case was properly filed. If you don't hear back from a court 10 days after you file your case, call the Clerk's Office to ask about the status of your case. You should also be able to track your case on the MassCourts.org website using your docket number or your name.

d. Serving the Complaint

When you file a complaint, the clerk will usually give or mail you a document called a summons. You must deliver (serve) the summons and the complaint on the person or entity named as the defendant in your lawsuit. While the complaint tells a person why she must appear in court, a summons is the official court document that tells a person when to appear in court. It notifies her that you are starting a lawsuit.

If the clerk does not give you a summons the same day you file a complaint, ask when you should expect to receive it.

You must have a sheriff or a constable deliver a copy of the summons and a copy of the complaint to the defendant within a certain period of time. The time period will vary, depending on the type of legal action you are starting. This delivery is called service.17[bookmark: _ednref17]  You cannot serve a summons and complaint yourself. Also if you are suing more than one person in the same lawsuit, you must serve each person separately. For example, if two brothers are the landlords of your property, you must serve each brother with a copy of the summons and complaint.

To serve the summons and complaint, you can either:


	Hire a sheriff or constable to serve the papers, or

	Ask the court to appoint a "special process server." A special process server is someone who is not involved in your case, over age 18, and willing and able to serve the papers on the defendant.18[bookmark: _ednref18]  A special process server usually does the work at no cost. The disadvantage is often a lack of experience in dealing with a defendant who may be very upset or try to refuse receipt of service.



After service is made, the person who served the complaint (called a “process server”) completes what is called the "return of service" section on the original summons. The person must describe for the court how service was made. For example, the process server may give a copy of the summons and complaint in person to the defendant, or the process server may have left a copy at the landlord’s door and sent a second copy by first class mail.

The server then files the original summons and complaint with the court, or returns it to you so that you can file them. Service is not complete until the summons, with the return of service section properly filled out, is filed with the court. Improper service of the complaint is grounds for your complaint to be dismissed19[bookmark: _ednref19] . For example, you cannot mail a summons and complaint to an individual defendant.20[bookmark: _ednref20] 

[bookmark: payingcourtfees] 

2. Paying Court Fees

If you cannot afford court fees, a court can waive these fees if you meet the court's definition of indigency under certain guidelines.21[bookmark: _ednref21]  This means that you will not have to pay them. See Affidavit of Indigency (Booklet 9). You can use this form to ask that you not have to pay court fees. If a clerk or judge determines that you are indigent, the same form can also be used to ask the county's sheriff to serve your summons and complaint without charging you for the service.

The clerk is authorized to make the decision to waive routine filing and service fees without asking you to make an appearance in front of a judge. However, you must go before a judge to waive special fees, such as fees for a deposition or an expert witness.

[bookmark: preparing] 

3. Preparing for Trial

a. The Answer and Counterclaims

Except in small claims cases, the defendant is required to file an answer to your complaint with the court. If a defendant does not file an answer, she will default, and a judgment will enter against her.) The answer admits or denies the allegations in your complaint. The answer also state defenses to your claims, and asks the court to take action favorable to the defendant. In the answer, the defendant may also file counterclaims that create a countersuit against you. If the defendant files any counterclaims, you must file your own answer to these counterclaims, just as the defendant is required to file an answer to your complaint.22[bookmark: _ednref22] 

b. Motions

Motions are written requests filed with the court that ask the judge to take action in your case.23[bookmark: _ednref23]  Most motions can be made at any time in the case by any party to the case. Common examples are:


	A motion to dismiss, which asks the court to end the case.

	A motion for a temporary restraining order, which asks the court to prevent or require certain actions by a party.

	A motion for an attachment, which asks the court to freeze the assets of a party in anticipation of a judgment for money.

	A motion to compel discovery if the other side does not produce the information or documents that you are entitled to examine.



c. Discovery

All parties to a lawsuit are entitled to ask for discovery.24[bookmark: _ednref24]  Discovery is the process that allows the parties to “discover” and examine each other's evidence, including a list of witnesses. This a powerful tool for both sides, because it requires both parties to put their evidence on the table before trial.

Discovery takes different forms:


	Interrogatories

	Interrogatories are your written requests for sworn written answers to questions.

	Request

	for Production of Documents Requests for Production of Documents are your written requests to examine documents or receive copies of documents.

	Requests for Admissions

	Requests for Admissions are your written requests that a party admit or deny in writing particular statements of fact.

	Depositions

	A deposition is your verbal questioning of a witness under oath in front of a court reporter who produces a transcript of the deposition.



The discovery process can be very complicated and time-consuming, but it can be a very important part of a civil lawsuit. Remember: Both sides in a case are entitled to discovery.

Discovery can force both sides to show the other side the evidence available in the case, but it does have limits. If you ask for something that the other side does not think you have a reason to review, they may not respond, or they can ask the court for an order denying the disclosure of the disputed item. In turn, you can file a motion asking the court to force them to produce the information if they refuse to give it to you.

4. Trying Your Case

When you go to trial, your goal is to persuade a judge or a jury to decide in your favor.25[bookmark: _ednref25]  You must prove your case. To prove your case you must tell your story with evidence and then make an “argument” that the law has been violated. To accomplish this, you must prepare ahead of time how you will prove your case. Before you go to court, you should:


	Outline on paper the facts in your case. The better you know your case, the more persuasive you will look in court.

	Prepare yourself and your witnesses to testify about these facts.

	Gather all the evidence, including documents, photos, and paperwork, that you want the court to see. Notify the other side in advance about your witnesses.

	Evaluate each witness, document, or object and consider whether people who have no knowledge about your case will find the facts as you present them believable and relevant.



a. What Is Evidence

Evidence is what the court allows you to use to prove your case.26[bookmark: _ednref26]  It can be testimony from you, or the defendant, or witnesses. It can be documents and physical evidence, such as letters, photographs, and reports.

Evidence is convincing if it is credible or believable. For example, a witness may testify to the exact facts of your case, but if she also admits that she previously told a very different version of the facts, few judges will rely on her testimony to decide your case.

b. Preparing Witnesses

Witnesses play an important role in a trial. The purpose of a witness is to reveal the facts of a case or to confirm facts already revealed. In some cases, the testimony of witnesses may be your best evidence.

With some exceptions, witnesses may testify only about events of which they have personal knowledge. Witnesses cannot testify about what most people said to them or to anyone else. This is called hearsay.

Hearsay is generally not allowed in court. For example: Your neighbor can testify that she saw a worker in the basement working on the furnace. She usually cannot testify about what the worker said to her.

Before you go to court, it is very important that you prepare all of your witnesses. This includes yourself, if you plan to testify. Witnesses are telling a story to a judge or jury who, in most cases, are completely unfamiliar with the facts of your case. You must draw out their testimony in an organized and logical way to present all the important facts.

Preparing witnesses is also important because people are usually nervous when they are in court testifying. Preparation helps them feel more comfortable.

Preparation also is important because you do not want to have any surprises when your witnesses testify. You want to ask them questions and know what their answers are before you get to court.

To prepare each witness:


	Make a list of the facts that you believe this person may be able to testify to.

	Create a list of questions that help the witness to state the facts.

	Write your questions down in a logical order.

	Go through your questions with your witnesses once or twice so you are all familiar with both the questions and the answers. Your witness should be familiar with the questions, but not overly rehearsed.



When you create questions to ask witnesses, the court does not allow you to put the answer in the question. This is called "leading the witness." To use a very simple example: If you want a witness to say that a person was present on a particular day, you should ask: "On June 1, 2008, who visited you?"—not: "On June 1, 2008, did Jane Doe visit you?"

Here is an example of questions that create a story and do not lead the witness. You want to prove that your landlord knew about bad conditions using the testimony of a neighbor who was present when your landlord visited your apartment. You might ask questions as follows:


	Please state your name and address.

	On January 1, 2003, did you visit my apartment?

	On that date, was anyone else present?

	Who was present?

	What rooms did my landlord enter?

	Did I say anything to the landlord?

	What did I say? (This is not hearsay because a witness can testify about what you, as the plaintiff or defendant in a case, said.)

	Did my landlord say anything?

	What did my landlord say?



Go through your questions with your witnesses, and write down the answers. If you are the witness, go through the questions yourself.

You can bring a written list of the questions and answers to court. You do not have to memorize them. Witnesses, however, may not bring a written list of answers, but sometimes the court will allow them to refer to their own notes to refresh their memories. Also, make sure you tell your witness—and remind her of—the date and time your case is scheduled in court.

c. Preparing Evidence

Evidence such as documents, damaged personal property, photographs, reports, and other papers or objects are important to proving your case. For example, a photograph of a ceiling falling down, or dead mice in an apartment, can create a lasting impression on a judge or jury. As they say, "a picture is worth a thousand words."

In court, documents and physical evidence will be referred to as "exhibits." The court will assign each exhibit a number.

Exhibits can be very important proof. Here is a list of evidence that you may be able to use in court:


	A written lease to prove you have a tenancy.

	Rent receipts and cancelled rent checks to prove that you have paid rent.

	Board of Health reports, which can be used to prove violations of the state Sanitary Code.

	Letters and notices that you sent the landlord, which prove you gave her notice of bad conditions.

	Photographs of bad conditions, which can prove their existence.

	Diaries, logs, calendars, or other written records, which may be used to show when certain events occurred and can also be used to refresh your memory of them.

	Damaged personal property. There are procedures for items to be accepted as evidence by the court. The admission of evidence can be a complicated matter, and not all courts handle it the same way.



First, you must ask a judge permission to have your evidence (or exhibit) "marked for identification." A clerk will then give your evidence an exhibit number. Then you must establish that the evidence is authentic and relevant. Usually this is done by asking a witness questions about the exhibit. For example, you might ask a witness to identify a photograph, and then ask if the photograph is a fair and accurate representation of the place or object just identified. Then you ask a judge to "admit" the exhibit into evidence.

d. Board of Health Reports

It is very important to ask the Board of Health to provide “certified” (sometimes called “attested”) copies of their report before your court date. If you have a Board of Health report that has been certified "under the penalties of perjury" by the Board of Health inspector, you can put it into evidence - even if the inspector is not in the courtroom to testify about the report.

Be prepared to testify about when and why you called the Board of Health for an inspection, and then after you do that, you can put the inspector's report into evidence.

e. Preparing Your Arguments

You make a statement or "argument" to the court when you summarize the facts of your case and explain what you want the court to do for you. Before the court hears testimony in a trial, the parties sometimes each make an "opening statement" or "opening argument." This statement should be short and to the point, highlighting the main points of your case and what you are asking the court to do. At the end of the trial, each side will make a "closing statement” or “closing argument." At this time, you should emphasize the facts that support your case, explain why you believe your case is the more persuasive, and again tell the judge what you want her to do.

f. Going to Court

Going to court is an unfamiliar experience for most people. One way to help yourself feel more comfortable in court is to visit the courthouse before your trial date. You can learn a great deal from simply watching court cases. Don’t be shy about calling your court to ask when they hear cases like yours.

In most cases, courtrooms are always open to the public. If possible, watch cases similar to yours. Look at where the parties stand, where they put their papers, and how they address the judge. Watch how the clerk and the judge do their jobs.

Just remember that almost everyone is nervous in court. You can steady your nerves by being prepared and clear about what your goal is.

g. Common Sense Tips about Going to Court

When you go to court, you should keep the following in mind:


	Dress Respectfully

	Unfortunately, people make quick judgments based on appearance, and your clothing might influence the treatment that you receive. Judges, clerks, and lawyers wear business clothing. If you dress nicely, you may be treated with greater respect than if you appear in jeans and a T-shirt.

	Be on Time

	Not being on time can have serious consequences in court. If you are not present when your case is called, a clerk may dismiss your case and you will lose your case. If court begins at 9:00 a.m., be there early to give yourself time to find the right room. If you know you will be late, call the court and let the clerk know. For example, if you do not appear in an eviction case when the list of cases is called, the clerk will enter a default judgment and you will lose your case. If you had a good reason for being late, you can later ask the court to remove the default judgment. You do this by filing a motion to remove a default judgment. If the court will not remove the default judgment, you cannot file the case again.

	Be Respectful

	While you may find that some court staff are more agreeable than others, they have the power to make your life very difficult if they feel mistreated. When you arrive at the courthouse, you should be polite to everyone. You never know when you may need to ask someone for assistance. Always resist the urge to let nervousness control how you interact with others.

	Find the Right Courtroom

	When you arrive at the court (and remember, arrive early), go to the clerk's office and ask which courtroom your case is in. Go to that courtroom.



The first thing that usually happens is that a clerk calls the names of all the cases scheduled. When your name is called, let the clerk know that you are present by standing up and saying “here,” or going up to the clerk’s desk when you arrive to tell the clerk you are present, depending upon the court’s system. At that time, if you have started to negotiate a settlement with the other side, you can ask the clerk for more time to work out your agreement. If this is the first time the parties have met in court, you should expect that the judge will encourage you to talk with the other side and try and reach a settlement instead of having a trial. Some courts will also have mediators available as well.

If the clerk finishes reading the list of case names without calling your name, immediately go to the clerk and ask her to determine where your case is. You may be in the wrong courtroom, or the clerk's office may have made an error and not sent your case to the courtroom yet. If you don’t resolve why your case wasn’t called, the court may inadvertently default you.


	Ask Questions

	If you are unsure of what to do or what has happened, ask someone for help. On the whole, court staff can be very helpful.



5. The Trial

If your case is scheduled for trial, your trial begins when your case is called by the clerk. The parties are then usually asked to make brief opening statements. Remember, your statement should be short and to the point. You should tell the court the important facts of your case and what you want the court to do for you.

After both sides make opening statements, each side will present its case by calling witnesses to testify and by introducing exhibits. After each witness testifies, the other side will have a chance to question the witness. This is called cross-examination.

When all the evidence has been presented, the parties will make closing arguments to the judge. This is when you tell the judge what you have proved and why she should decide in your favor.

If the case is before a judge, she may tell you her decision when closing arguments are completed, but, more often, the judge will take the case “under advisement."27[bookmark: _ednref27]  This means the judge wants to think about it for a while. If that happens, you will receive the decision in the mail. Do not be surprised if you have to wait a few weeks or even a few months for a judge's decision.

6. Judgments and Appeals

The court's decision is called a judgment.28[bookmark: _ednref28]  Under certain circumstances, you may wish to consider challenging the decision and appealing the case. Note: If you brought your case in small claims court, you cannot appeal if you lose. Generally, if a judge decided against you because she felt that the other side was more believable, you probably have no grounds for an appeal. On the other hand, if the judge did not follow the law, you may have a better chance of succeeding on appeal. A decision to appeal is complicated, and requires the assistance of an attorney. It is important to be careful when filing an appeal because you can be required to pay money to the other side for filing an appeal where there isn’t a reasonable basis for overturning the original decision.29[bookmark: _ednref29]  In other words, if you file an appeal when you don’t have a good reason, a court could say your appeal is “frivolous,” and you could end up paying the other side’s legal costs.

If you want to appeal a decision, you must act quickly after receiving the court's decision, because appeals must be filed within a very short time. For example, in most civil lawsuits, the parties have 30 days to appeal a decision. In eviction cases, the appeal period is only 10 days. If the decision is not appealed within the time limit, the judgment becomes final.

[bookmark: enforcing]7. Enforcing Court Judgments

Collecting money from a landlord or enforcing a judgment can be the hardest part of winning your case, and it certainly can be the most frustrating.

If your landlord is not willing to pay you or cooperate with the court's order, you should probably consult an attorney who specializes in collection law. In most cases, a judgment is enforceable for 20 years.30[bookmark: _ednref30]  The primary legal ways to seek compliance with and payment of a civil judgment are:


	Attachment,

	Trustee Process,

	Execution

	Supplementary Process,

	Contempt.



a. Attachment

An attachment is created to place a hold on the sale or transfer of property before or during a lawsuit so that it will be available to satisfy a court judgment.31[bookmark: _ednref31]  An attachment can be requested as soon as you begin your court case or after you win. You must show the court that you have a good chance of winning your case and that your landlord may dispose of the property if she is not prevented from doing so. If you win a court judgment, the property attached can be sold by the sheriff without the losing side’s permission in order to pay the judgment.32[bookmark: _ednref32] 

b. Trustee Process

Trustee process is similar to the attachment process in that it places a hold on property during a lawsuit.33[bookmark: _ednref33]  The difference is that a third party, a trustee, is asked to control or hold the property owned by the landlord. Most often, trustee process is used to ask a bank to freeze accounts held in the name of the landlord. When used against bank accounts, trustee process is a powerful weapon. It is hard to do business on a cash basis.

c. Execution

When your court judgment is final, you must ask the court to issue an execution in order to enforce the judgment.34[bookmark: _ednref34]  A sheriff can then be hired to "levy on" the execution to obtain satisfaction of the judgment.35[bookmark: _ednref35]  This means that a sheriff can have certain property sold to satisfy the judgment or order money to be removed from the losing side’s bank account. Because the levy process is complicated, an attorney should be hired to oversee it.

d. Supplementary Process

When you have an execution that requires your landlord to pay money to you, you are a creditor and your landlord is a debtor. In supplementary process, a court hearing is held so a creditor can ask a debtor about the debtor's ability to pay the money owed under the judgment.36[bookmark: _ednref36]  Using the information obtained from a supplementary process hearing, the court can create an order requiring payment according to a specific schedule. In some cases, however, the court may be powerless because a debtor has no assets and is judgment-proof.37[bookmark: _ednref37]  Small claims (for no more than $7,000) has its own supplementary process.38[bookmark: _ednref38] 

e. Contempt

When a landlord fails to follow the terms of a court order, she may be held in contempt and punished by the court.39[bookmark: _ednref39]  For example, a landlord who fails to make court-ordered repairs may be ordered to live in her building until the repairs are completed.40[bookmark: _ednref40] 
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36[bookmark: _edn36] . Mass. R. Civ. P. 4.3; G.L. c. 224, §§14-18.

37[bookmark: _edn37] . G.L. c. 224, §16 (debtor unable to pay judgment); G.L. c. 235, §34 (property exempt from execution).

38[bookmark: _edn38] . Uniform Small Claims Rule 9.

39[bookmark: _edn39] . Mass. R. Civ. P. 65.3 (civil contempt).

40[bookmark: _edn40] . See Rodgers v. Smith, Boston Housing Court, 27890-91-92-93 (Daher, C.J., Nov. 22, 1989).


Negotiating a Good Settlement

Most people settle cases before the trial begins. Many times, settlement occurs on the trial date. This happens because trials are time-consuming, risky, and expensive. They are also unpredictable. No one can be sure how a judge or jury will decide a case, and it is often better to reach your own settlement than to allow a judge to make those choices for you.

For this reason, you should know what your bottom line is for settlement of your case. There are a number of factors to consider:


	How strong is your case?

	If money is involved, what is the most or least you could gain in a court decision, and what is the lowest amount acceptable to you?

	What alternative settlement options do you have? For example, would you rather have money or stay in your home?

	Do you have any other goals, such as repairs or better security?



It is helpful to prepare a list of your goals to write into your settlement. Include in the agreement a timeline for action by your landlord or you. The more specific you are, the better.

The heart of settlement negotiations is the willingness, on all sides, to compromise. Try and think about what the other side wants to happen, and figure out which compromises you are willing to make to resolve your case and what compromises you are not willing to make. You will feel better about the decisions you make in settlement talks if you have thought your choices through in advance.

When you negotiate, be persistent. If you feel that you are losing control of your emotions or actions, ask to take a break in order to calm down and think clearly. You are allowed to do this. You can also ask for time out if you feel the other side is losing control. Try to have a friend or someone else with you when you negotiate so that you are not alone. When you are alone it is difficult to catch everything that is happening and it is very helpful to have another set of ears and eyes. If you are feeling pressured to sign an agreement, take time out to consider what your options are. If the other party has a lawyer and you don’t, the lawyer may argue that you can’t bring a civilian with you to negotiations. That’s not true. 

While you cannot have a non-lawyer represent you in court you can have a non-lawyer with you during private negotiations or mediations.

If you reach a settlement, you must put it in writing and file it with the court as a settlement.  Before you sign this document, read it very carefully. Be sure you understand its terms and can carry them out. In addition, once you have signed the agreement, it will be very difficult, if not impossible, to make any changes. At the request of either party, the settlement can be enforced by the court. For more help see Booklet 10: Negotiating a Settlement of Your Case.
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Your Rights in a Rooming House - Pullout

What Is a Rooming House?

A rooming house is a business that rents out 4 individual rooms or more in the same building.

They are sometimes called boarding houses, lodging houses, or single room occupancy units (SROs).

Individual renters usually have their own separate room and their own agreement with the landlord. For example, you may stay for just a few days, but another renter may stay for 3 months.

Rooming houses with 4 or more renters at the same time must be licensed.

Some cities and towns have local protections for renters in rooming houses.



Protect Yourself - Know Your Rights

People who live in rooming houses have legal rights.

Like all other tenants, you have the right to a safe, decent place to live with heat, hot water, and electricity.

If you have lived in a rooming house for one day, one week, or one month, an owner cannot lock you out of your room without permission from a judge.




Rooming House Landlords Must

Provide one bathroom with a toilet, sink and shower or bathtub for every 8 rooming house renters.

Clean the bathroom every 24 hours if you share a bathroom with other renters.

Provide automatic smoke or heat detectors.

Provide sprinklers, if there are 6 renters or more.

Provide you a room that is at least 80 square feet or 60 square feet per person if you share the room with another person.

Correct unhealthy conditions, like mice, rats, bedbugs, or cockroaches.

Make needed repairs without charge, unless you caused the damage.

Get your permission to enter your room to make repairs – unless it is an emergency.

Give you privacy. The landlord is only allowed to enter your room if you give them permission, if it is an emergency, or if they have a court order.

Not lock you out of your room.

Get a court order to evict you. Important! Even if you get evicted the landlord is not allowed to keep your belongings.

Cooking Area Rules

The landlord does not have to provide a common kitchen area for renters. But if they do, the kitchen must have a sink, stove, oven, storage space, and refrigerator.

Where there are between 6-19 renters, the landlord may provide a kitchenette in your room. But your landlord can only provide a kitchenette if your room is 150 square feet or larger. Individual kitchenettes must have:


	Hot plate.

	Refrigerator.

	Sink with hot and cold running water.



If your room connects to another renter’s room, the kitchenette must also have a food storage area.

Landlords may provide you with a microwave in your room or common areas.


Repairs

Your room and the common areas must be safe and sanitary. If there is a problem, ask your landlord to fix it. A landlord cannot evict you for asking to make a repair. If they try to do that, it is retaliation and illegal.

If you ask the landlord to fix a problem and they refuse, put your request in writing. You can also report the problem to the local Board of Health. They should come inspect the problem and give the landlord a report that orders them to make the repair.

If the landlord still does not fix the problem, you have other options that are more complicated and depend on the length of time you have lived there.


Evictions

If you have lived at the rooming house for 30 days or less, the landlord may file an eviction case against you without any notice.

If you have lived there more than 30 days, the landlord must give you a 7-day eviction notice if they want to evict you.

If you have lived there 3 months or more, the type of eviction notice depends on the reason for the eviction:


	7-day Notice for damaging property or causing a nuisance.

	14-day Notice if you owe rent.

	30-day Notice for any other or no reason.



If a judge makes an order to evict you:


	You may ask the court for a reasonable accommodation to stay if you have a disability that relates to the eviction.

	You may ask the court for more time so you can find another place to live.

	You may appeal the court’s decision.




Department of Mental Health Housing

If you are in a Department of Mental Health (DMH) program, you have extra legal protections against eviction. You have the right to a hearing. It may be in court or at the DMH. DMH must make sure you have another place to live before you are evicted.


Introduction

If you live in a rooming house, you have rights—despite what your landlord or others may tell you. For example, if you have lived in a rooming house for one day, one week, or one month, an owner cannot lock you out of your room without permission from a judge. 

What rights you have depend on how long you have lived in your rooming house. In some cases, they will be the same as those of other tenants. In other cases, they will be different.

This chapter will tell you what your rights are and what steps you can take to protect yourself

if you live in a rooming house. In addition, you may need to learn about laws that protect tenants in general and to read other chapters in this book.

As you read, keep in mind that the rights of rooming house residents are not cast in stone and continue to change.1[bookmark: _ednref1] 


Endnotes



1[bookmark: _edn1] . For current definition of lodging house see G.L. c 140, §22. For discussion of the definition of “lodging house” by the Massachusetts Supreme Judicial Court, see City of Worcester v. College Hill Properties, 465 Mass. 134 (Mass. 2013).


What is a Rooming House

First, you need to figure out whether you are living in a rooming house, also sometimes called a lodging house, boarding house, or single-room-occupancy dwelling (SRO). The most important features of a rooming house are:


	You rent a single room (as opposed to an entire apartment), and

	There are four or more renters living there who are not related to the person operating the rooming house.2[bookmark: _ednref2]



The person operating or "conducting" the rooming house could be the landlord (or owner), the manager of the dwelling, or could be a primary tenant who sublets rooms to four or more unrelated people.3[bookmark: _ednref3]

Other features that commonly, but do not always, characterize a rooming house are:


	You share a kitchen with other residents or have no kitchen;

	You share a bathroom with other residents;

	You pay your rent daily or weekly.




Endnotes



2[bookmark: _edn2] . G.L. c. 140, §22. Fraternities and dormitories of educational institutions are included within this definition. The definition of a lodging house excludes: (1) licensed dormitories of charitable or philanthropic institutions; (2) convalescent or nursing homes or group homes licensed under G.L. c. 111, §71; and (3) rest homes or group residences licensed by the state.


Residents of these excluded dwellings, while not legally "lodgers," may still be considered "tenants" in certain situations. For example, residents in a Y.M.C.A. are usually not "lodgers" under G.L. c. 140, §22 because they are living in "dormitories of charitable or philanthropic institutions." These residents could, however, be considered "tenants" if they have lived there on a long-term basis. "The differences between a rooming house or a lodging house and the Y.M.C.A. are not sufficiently material to deprive long-term residents of tenancy status." Hain v. Turpin, Boston Housing Court, 15586 (Daher, C.J., Aug. 4, 1983 see also Barry v. Greater Boston Y.M.C.A., Boston Housing Court, 10286 (Daher, C.J., Mar. 28, 1980) ("a tenancy can be established by the parties, no matter what the premises are called; the parties, by their actions, rather than by nomenclature, define whether their relationship is that of a licensee or tenant").


A resident in a community residence operated by the state may also be able to establish a tenancy. Ballassaree v. Erich Lindemann Center, Boston Housing Court, 12446 (Daher, C.J., Aug. 11, 1981). If a tenancy cannot be established, a resident of a community program licensed, operated, or funded by the Department of Mental Health (see the section on Department of Mental Health Residential Housing at the end of this chapter) who has been asked to leave has a right to either a regular court eviction hearing or a hearing before a DMH hearing officer to determine if the eviction is justified. The legal status of homeless shelters, transitional housing programs, and battered women's shelters has not been definitively established. If you are seeking information as to your rights under these non-traditional housing situations, you should seek legal advice, as the analysis is complex.


3[bookmark: _edn3] . See also Hall v. Zoning Board of Appeals of Edgartown, 28 Mass. App. Ct. 249 (1990) (analysis of a local zoning by-law as to whether properties were being used as "lodging houses" as that term appeared in the zoning by-law definition of "transient residential facilities." Court permitted "owners, or tenants who reside on the premises … to have up to four boarders" without being considered a transient residential facility. The decision does not affect the G.L. c. 140, §22 definition of lodging houses. see also Sang Vo, v. City of Boston, U.S. Dist. Ct. Civil Action 01-11338-RWZ (Memorandum of Decision and Order), 2003 WL 22174432 (D. Mass., Sept. 22, 2003 see also Consent Decree applicable to the City of Boston, 2005 WL 3627054 (D. Mass., Jan. 24. 2005).



Licensing Requirements

It is illegal to run a rooming house without a license.4[bookmark: _ednref4]   Having a license gives someone official permission to operate a dwelling as a rooming house.

Typically, a license shows that a rooming or lodging house has complied with certain building codes and other requirements. For example, all lodging houses in Massachusetts must have automatic smoke or heat detectors.5[bookmark: _ednref5]   Some cities and towns also require lodging houses with 6

or more lodgers to have automatic sprinkler systems.6[bookmark: _ednref6] 

Sometimes, a person operating a lodging house may try to avoid the licensing process because it can be expensive to meet the requirements. If a landlord is cited for running a rooming house without a license, it does not necessarily mean that the landlord must obtain a license or that all tenants have to move out. Instead, a landlord could comply with the law by renting rooms to 3 or fewer lodgers so as not to need a license.7[bookmark: _ednref7] 

On the other hand, some local enforcement agencies have tried to use the state law to require a lodging house license when 4 or more unrelated roommates rent a whole place together (as opposed to 4 people each renting a room individually). This is not correct. Tenants living together as a single housekeeping unit should not be considered lodgers.8[bookmark: _ednref8]   Some cities and towns may have their own local definition of a "lodging house,"9[bookmark: _ednref9]   and there may also be local restrictions on certain living arrangements in areas zoned

for family dwellings.10[bookmark: _ednref10]   For example, the Boston Zoning Code prohibits more than five undergraduate students from sharing rental housing in family-zoned areas.11[bookmark: _ednref11] 

Check with your local Board of Health to see if your community has local ordinances or orders that apply to rooming houses. It is important to understand, as a renter, whether there are any local ordinances that may affect your rights if

any action is taken against your landlord for not having a lodging house license.12[bookmark: _ednref12] 

Also, as a renter in a lodging house it is important to know that licensed lodging houses can be inspected by licensing authorities and

by the police upon request by the licensing authorities.13[bookmark: _ednref13]   An operator of a lodging house can be required to keep a register of the names of all lodgers. Such a register may also be inspected by licensing authorities and the police.14[bookmark: _ednref14] 


Endnotes



4[bookmark: _edn4] . "Whoever conducts a lodging house without a license shall be punished by a fine of not less than one hundred or more than five hundred dollars or by imprisonment for not more than 3 months, or both." G.L. c. 140, §24. See also Ali v. Goyteche, Western Housing Court, 13-SP-4648 (Fields, J., January 28, 2014) (A landlord’s use of a premises as an illegal rooming house without compliance with city rooming house ordinance is a per se violation of the tenant’s covenant of quiet enjoyment).

5[bookmark: _edn5] . Lodging houses must be equipped with automatic smoke or heat detectors in accordance with board of fire prevention regulations. G.L. c. 148, §26C.

6[bookmark: _edn6] .G.L. c. 148, §26H provides that "in any city or town which accepts the provisions of this section, every lodging house or boarding house shall be protected throughout with an adequate system of automatic sprinklers in accordance with the provisions of the state building code." See Massachusetts Sober Housing Corp. v. Automatic Sprinkler Appeals Board, 66 Mass. App. Ct. 701 (2006) (upholding sprinkler requirement for a sober house for up to ten veterans in Chelsea where the City of Chelsea had adopted the provisions of G.L. c. 148, §26H, in 1989, but nonprofit landlord was trying to distinguish itself from a "lodging house" to avoid cost of $25,000 to install automatic sprinkler system).

In addition, any building of more than 70 feet in height must "be protected with an adequate system of automatic sprinklers in accordance with state building code requirements." G.L. c. 148, §26A; see also G.L. c. 148, §26A½ (requirements may vary depending on date of construction). See 780 C.M.R. §900 for state building code regulations about automatic sprinkler systems.


7[bookmark: _edn7] . In Boston, pursuant to the Consent Decree in Sang Vo v. City of Boston, 2005 WL 3627054 (D. Mass., Jan. 24, 2005), a family counts as one person. This means that a landlord could rent one room to 2 brothers, a second room to a single man, and a third room to a mother and 2 children, and not be required to obtain a lodging house license (because when you count each family as only one person, the total number of lodgers would be counted at 3, even though in this case there would be 6 people). Occupancy requirements still apply, however, in terms of the square footage needed per occupant. See Floor Space section in this chapter. 

8[bookmark: _edn8] . Sang Vo, v. City of Boston, U.S. Dist. Ct. Civil Action 01-11338-RWZ (Memorandum of Decision and Order), 2003 WL 22174432 (D. Mass., Sept. 22, 2003); see also Hall v. Zoning Board of Appeals of Edgartown, 28 Mass. App. Ct. 249, 256 n.9 (1990) (holding that should more than 4 tenants sign a lease, "whether a zoning violation exists will depend upon whether the tenants live together as a single housekeeping unit in a family-like situation. We acknowledge that the test is not easy to apply"). 

9[bookmark: _edn9] . The City of Boston's Zoning Code has a more permissive definition of lodging house: "five or more persons…." See Boston Zoning Code, Article 2 – Definitions..

10[bookmark: _edn10] .Hall v. Zoning Board of Appeals of Edgartown, 28 Mass. App. Ct. at 256 n.9 ) (should more than 4 tenants sign a lease, "whether a zoning violation exists will depend upon whether the tenants live together as a single housekeeping unit in a family-like situation. We acknowledge that the test is not easy to apply"). As summarized by the Appeals Court in Hall, 28 Mass. App. Ct. at 256, fn 8, a zoning ordinance limiting the number of unrelated persons living together in residential districts survived a federal equal protection and First Amendment challenge in Belle Terre v. Boraas, 416 U.S. 1 (1974). However, in a later case the Supreme Court required that municipalities not unduly restrict the meaning of "family." See Moore v. East Cleveland, 431 U.S. 494 (1977). State courts are split on the validity of such restrictions. Some interpret their state law in accord with Belle Terre. Others, construing regulations under state constitutions, view such restrictions unfavorably.

In City of Worcester v. Bonaventura, 56 Mass. App. Ct. 166 (2002), the Appeals Court interpreted a Worcester zoning ordinance defining "lodging house," "[t]aken together" with definitions of "dwelling" and "family," to hold that "a lodging house is clearly defined [by the City of Worcester] as a dwelling unit that is rented to 4 or more persons not constituting a family." In Worcester, a local zoning ordinance defines "family" for purposes of single- and multi-family dwellings as one or more persons occupying a dwelling unit "and living together as a single housekeeping unit, not including a group of more than 3 persons who are not within the second degree of kinship."


11[bookmark: _edn11] . Boston Zoning Code, art. 2, §2-1 (2008), amended by Text Amendment No. 346 (Mar. 13, 2008). 

12[bookmark: _edn12] . Sang Vo, v. City of Boston, U.S. Dist. Ct. Civil Action 01-11338-RWZ (Memorandum of Decision and Order), 2003 WL 22174432 (D. Mass., Sept. 22, 2003). The U.S. District Court ruled in the Sang Vo case that the tenant families, whose landlord had commenced eviction proceedings against them as a result of city enforcement action against him, had a "manifest interest in maintaining a home and a landlord-tenant relationship." Therefore, the "government cannot deprive [the tenants] of this interest without affording them [i.e., the tenants, not just the owner] due process of law." 

13[bookmark: _edn13] . G.L. c. 140, §25.

14[bookmark: _edn14] . G.L. c. 140, §§27-29.


Special Conditions Rooming Houses

The requirements of the state Sanitary Code generally apply to rooming houses just as they apply to apartments. For example, in a rooming house—just as in an apartment—the owner is responsible for providing heat and hot water, exterminating, and making repairs.15[bookmark: _ednref15]    For more information about what the state Sanitary Code requires, see Housing Code Checklist (Booklet 2).

There are 3 situations where the state Sanitary Code has different requirements for rooming houses. They involve:


	Cooking,

	Bathrooms, and

	Floor space.



1.	Cooking

[bookmark: cooking]

A rooming house owner is not required under state law to provide cooking facilities in a rooming house. However, if the owner chooses to provide common cooking facilities, they must include a sink, a stove, an oven in good repair (unless you agree to provide the stove and oven in a written lease agreement), space for food storage, and a refrigerator.16[bookmark: _ednref16] 

A rooming house owner can provide individual cooking facilities only in individual rooms that have a floor space of at least 150 square feet.17[bookmark: _ednref17] 

If an owner provides individual cooking facilities, then they must include a gas or electric plate, a refrigerator, and a sink with hot and cold running water.

If the space you rent has cooking facilities and 2 adjoining rooms, then the landlord must provide a gas or electric range, a refrigerator, a sink with hot and cold running water, and storage area for your food.18[bookmark: _ednref18] 

Microwave ovens are permitted in lodging house rooms or common areas.19[bookmark: _ednref19] 

2.	Bathroom

A landlord must provide a toilet, washbasin, and a shower or a bathtub for every 8 rooming house occupants.  If the bathroom facilities are shared, the landlord is responsible for cleaning them every 24 hours.20[bookmark: _ednref20]  A landlord may choose to provide separate bathroom facilities for each room, but is not required to do so. 

3.	Floor Space

A rooming house room used for sleeping only (no individual cooking facilities) must have at least 80 square feet of space for a single person and 60 square feet for each person when 2

or more share a room.21[bookmark: _ednref21]   As stated above in the section on Cookingin this chapter, if your room has individual cooking facilities, it must be at least 150 square feet.


Endnotes



15[bookmark: _edn15] . South Middlesex Opportunity Council, Inc. v. Brown, Western Housing Court, 13-CV-938 (Fields, J., June 26, 2014) . 

16[bookmark: _edn16] . G.L. c. 140, §22A.

17[bookmark: _edn17] . G.L. c. 140, §22A. "[A] lodging house where lodgings are let to more than five but less than twenty persons may furnish individual cooking facilities for the preparation, serving, eating and storage of food; provided that no such facility shall be furnished in a room having an area of less than one hundred fifty square feet." Note that where a unit consists of 2 adjoining rooms, where cooking facilities are provided, a gas or electric range (as opposed to a hot plate for a single room), sink with hot and cold running water, and storage area for food must be included in addition to a refrigerator. 

18[bookmark: _edn18] . G.L. c. 140, §22A. 

19[bookmark: _edn19] . G.L. c. 140, §22B.

20[bookmark: _edn20] . 105 C.M.R. §§410.150(B), 410.151; Bowditch LLC v. Fondakowski, Western Housing Court, 12-SP-3465, (Fields, J., March 14, 2013) (discussing owner obligation and liability for failure to keep facilities clean).

21[bookmark: _edn21] . 105 C.M.R. §410.400(C).


What Rights Do You Have?

1.	Rights of All Rooming House Residents

No matter how long you have lived in a rooming house, you have the following rights:


	The right to report bad housing conditions (see Chapter 8: Getting Repairs Made).

	The right to a hearing in front of a judge before the owner can evict you.22[bookmark: _ednref22]   You do not have to move out until a judge says you do, and only a constable can physically remove you.

	The right to ask a judge to hold off on evicting you until you find another place to live (see Chapter 12: Evictions). Although a judge is not required to give you extra time, it is within their discretion. It will be harder to get more time if your eviction is for non-payment of rent or a reason that is your fault, or if you have lived in the rooming house for less than 3 months.23[bookmark: _ednref23]   However, if you need more time, ask for it.

	The right to appeal a judge's decision against you in eviction case (see Chapter 12: Evictions).



In addition, all rooming house residents have the following protections:

a.	You Cannot Be Locked Out

If you legally occupy your room—which means you moved in with the permission of the owner—the owner cannot lock you out of your room or the rooming house. If the owner asks you to leave or gives you an eviction notice (notice to quit), you do not have to move out. After an owner gives you a notice to quit, she must file a court case and get a judge's permission to evict you.24[bookmark: _ednref24] 

If the owner locks you out or attempts to lock you out of your room or the rooming house, the owner has violated the law. If you have to go to court to get back in, a judge can order the owner to allow you back in and can order the owner to pay you money (damages) equal to 3 months rent or more.25[bookmark: _ednref25]   To find out how you can get back into your room, seeChapter 12: Evictions -Lockouts and Utility Shut-offs.

It is also illegal for an owner of a rooming house to keep your belongings for any reason.26[bookmark: _ednref26]   You

can go to court and ask a judge to order the landlord to give you back your things. For help, see Temporary Restraining Order (Form 15).

b.	Report Bad Conditions

You have the right to report bad conditions to the owner or a Board of Health inspector. You also have the right to take legal action against the rooming house owner for conditions that violate the state Sanitary Code.27[bookmark: _ednref27]   For more information about how to notify the rooming house owner about bad conditions, how to contact a housing inspector, or what your options are if you have bad conditions, see Chapter 8: Getting Repairs Made.

While reporting bad conditions to the authorities is your right, and in most cases is encouraged, you should first check to see if your landlord has a lodging house license. If your landlord does not have a proper license, an enforcement agency (such as the Board of Health) may order your landlord to make repairs, and could require the landlord to stop any illegal occupancy (which could put you and other roomers at risk of being required to leave), or to obtain a lodging house license.

You may want to write to your landlord to request that repairs be made, or seek legal advice before deciding whether to request an official inspection.

c.	Retaliation Is Illegal

Retaliatory evictions are illegal.28[bookmark: _ednref28]   An example of a retaliatory eviction would be if a rooming house owner attempts to evict you because you have complained to the Board of Health about conditions in your building. For more information, see Chapter 12: Evictions - Retaliatory Evictions.

d.	Repair and Deduct

If your landlord refuses to make repairs after you notify them in writing about conditions that violate the state Sanitary Code, you have the right to make repairs and deduct the cost of repairs from your rent. If you have lived in your rooming house for less than 3 months, this may involve complex legal arguments for which you may need to consult

a lawyer.29[bookmark: _ednref29] 

In order to be eligible for rent deduction for repairs, you must first notify the landlord in writing about the existence of the violations.30[bookmark: _ednref30]   See Chapter 8: Getting Repairs Made for more about repair and deduct.

e.	Right to Privacy

You have the same right to privacy as other tenants. A landlord is not allowed to just enter your apartment. But you must allow a landlord access to the apartment after the landlord gives you reasonable notice that she wants to enter the apartment to make repairs.31[bookmark: _ednref31] 

While a licensed rooming house is subject to inspection, this does not mean that anyone (a government official or your landlord) can enter your room without your permission (except with a court order, or in case of emergency).32[bookmark: _ednref32] 

f.	Reasonable Accommodation

If you are a person with a disability and your disability is related to the reason for your eviction, you may be entitled to a reasonable accommodation that might allow you to resolve occupancy problems and stay as a resident in the rooming house.33[bookmark: _ednref33]   For more information about reasonable accommodation, see Chapter 12: Evictions – Discrimination.

2.	Rights Based on Your Length of Occupancy

Not all rooming house residents have the

same rights. The rights you have

in addition to those already described in this chapter depend upon how long you have lived in the rooming house. Have you lived there:


	More than 3 months in a row

(3 consecutive months)?

	Between 30 days and 3 months?

	30 days or less?



Your answer will determine which laws protect you.

a.	More Than 3 Months

If you have lived in the same rooming house

for more than 3 consecutive months (3 months in a row), you are a tenant at will.34[bookmark: _ednref34]   A tenant at will is a person who rents a place with permission of the owner of the rooming house, but most likely without a written agreement. As

a tenant at will, you have the right to:


	Withhold your rent if the room or rooming house is in poor or unhealthy condition.35[bookmark: _ednref35]   Before you do this, read Chapter 8: Getting Repairs Made to make sure that you follow the proper procedures.

	Make repairs and deduct the cost of repairs from your rent.36[bookmark: _ednref36]   If you choose to do this, there are strict rules to be followed. Make sure that you read Chapter 8.

	Advance notice in writing (notice to quit) from the owner if she decides to evict you.37[bookmark: _ednref37] 


	If you are up to date on your rent and you are not being evicted for fault, the owner must provide 30 days notice.

	If the owner is evicting you for non-payment of rent, you are entitled to 14 days' notice to quit.

	If, however, you pay your rent on a daily or weekly basis and you are being evicted for nuisance, substantial damage, or serious interference with the rights of the owner or other roomers, then you are only entitled to a 7-day notice.38[bookmark: _ednref38] 



	Receive at least 1 year's advance notice if your rooming house is being converted to a condominium. Low- and moderate-income people, elderly, and people with handicaps are entitled to a 2-year advance notice. Check to see if there is a local ordinance that provides longer notice periods. For more information see Chapter 17: Condominium Control.



b.	Between 30 Days and 3 Months

If you have lived in a rooming house for less than 3 consecutive months but more than

30 days, the following is a breakdown of what rights you do and do not have under current law.

Rights you do have:


	You may have the right to make repairs and deduct the cost of repairs from your rent.39[bookmark: _ednref39] 

	You have the right to receive only a 7-day (not a 14- or 30-day) written notice (notice to quit) from the owner prior to an eviction hearing in court.40[bookmark: _ednref40] 



Rights you do not have:


	You do not have the right to withhold

your rent.41[bookmark: _ednref41] 



In addition, a judge is not likely to hold off on evicting you until you have found another place to live.42[bookmark: _ednref42] 

c.	30 Days or Less

If you have lived in a rooming house for 30 days or less, these are the rights you do and do not have under current law.

Rights you do have:


	You may have the right to make repairs

and deduct the cost of the repairs from your rent.43[bookmark: _ednref43] 



Rights you do not have:


	You do not have the right to withhold

your rent.44[bookmark: _ednref44] 

	You do not have the right to any advance written notice (notice to quit) from the owner prior to a court hearing to evict you. An owner can go directly to court and serve you with a summons and complaint.45[bookmark: _ednref45]   In addition, the judge is not likely to hold off on evicting you until you find another place to live.46[bookmark: _ednref46] 







	How Much Notice Rooming House Occupants Are Entitled to Before an Eviction Hearing in Court





	Length of stay in rooming house47[bookmark: _ednref47] 
	Owner's reason for evicting
	Amount of notice you have a right to



	3 months

or more
	Reasons other than non-payment
	30 days



	Non-payment of rent
	14 days



	Nuisance, damage, or interfering with safety of others
	7 days



	Condominium conversion
	Minimum of

1 year; 2 years if disabled, elderly, or low- or moderate-income48[bookmark: _ednref48] 



	Less than

3 months,

but more than 30 days
	Any reason, including non-payment of rent
	7 days



	30 days or less
	Any reason
	None






Endnotes



22[bookmark: _edn22] . G.L. c. 184, §18; c. 186, §§14 and 15F; Serreze v. Y.W.C.A. of Western Massachusetts, Inc., 30 Mass. App. Ct. 639, (1991); Carr v. Friends of the Homeless, Inc., Hampden Housing Court, 89-LE-3492-S (Apr. 3, 1990); Eaton v. Plowshares, Inc., Northeast Housing Court, 92-CV-00141 (Aug. 18, 1992).

23[bookmark: _edn23] . G.L. c. 239, §9, as amended by Chapter 452 of the Acts of 1986 (approved October 16, 1986). This statute permits judges to postpone evictions for up to a year for disabled or elder tenants and up to 6 months for all other tenants, if the eviction is not the tenant's fault. However, many judges give additional time even where the tenant is at fault under their "inherent" authority to decide cases. Note: The stay authorized by G.L. c. 239, §9 does not apply to roomers who have occupied their rooms less than 3 consecutive months.

24[bookmark: _edn24] . G.L. c. 186, §14; G.L. c. §184 §18; G.L. c. 239.

25[bookmark: _edn25] . G.L. c. 186, §§14 and 15F; c.184, §18; Serreze v. Y.W.C.A. of Western Massachusetts, Inc., 30 Mass. App. Ct. 639 (1991); Carr v. Friends of the Homeless, Inc., Hampden Housing Court, 89-LE-3492-S (Apr. 3, 1990); Eaton v. Plowshares, Inc., Northeast Housing Court, 92-CV-00141 (Aug. 18, 1992).

26[bookmark: _edn26] . G.L. c. 186, §14; Chapter 284 of the Acts of 1977, Section 1 (approved 1977), amending G.L. c. 140, §12, to remove boarding houses and lodging houses from the language which had previously granted what has been traditionally known as the "innkeeper's lien"; and Chapter 284 of the Acts of 1977, Section 2 (approved 1977), repealing G.L. c. 255, §23. Note, however, that both the owner's lien and the criminal sanction against a tenant still exist for properties licensed as hotels, motels, and inns. Check with the city or town clerk to find out how your building is licensed. 

27[bookmark: _edn27] . G.L. c. 111, §127; 105 C.M.R. §410.001-960; G.L. c. 239, §2A; G.L. c. 186, §18.

28[bookmark: _edn28] . G.L. c. 239, §2 A; G.L. c. 186, §18. The retaliatory eviction defense is available to all roomers regardless of length of occupancy. This conclusion is based on the retaliation statute being "remedial" in nature, so as to protect individuals who exercise their rights, which include a tenant's First Amendment right to petition for redress of a wrong. See Edward v. Habib, 397 F.2d 687 (1968), cert. denied, 393 U.S. 1016 (1969); Hosey v. Club Van Cortlandt, 299 F. Supp. 501 (S.D.N.Y. 1969).

29[bookmark: _edn29] . G.L. c. 111, §127L.

30[bookmark: _edn30] . G.L. c. 111, §127L.

31[bookmark: _edn31] . 105 C.M.R. §410.810. Under this regulation, the owner or landlord should, if possible, try to make an appointment for access to inspect or make repairs.

32[bookmark: _edn32] . A Consent Decree is in effect from the case of Sang Vo v. City of Boston, 2005 WL 3627054 (D. Mass., Jan. 24, 2005), which requires, in Boston, that the City obtain a signed, court-approved consent form from the occupant in order for a city official to enter private dwelling space.

33[bookmark: _edn33] . South Middlesex Opportunity Council, Inc. (SMOC) v. Goldman, Western Housing Court, 12-SP-1899 (Fields, J. September 20, 2012). 

34[bookmark: _edn34] .  G.L. c. 186, §17. While residents of fraternity houses and dormitories in educational institutions are defined as "lodgers" under G.L. c. 140, §22, such residents do not automatically become tenants at will after 3 months. Any person living in a fraternity house or dormitory is, however, entitled to a 7-day written notice prior to eviction.

35[bookmark: _edn35] .  G.L. c. 239, §8A.

36[bookmark: _edn36] . G.L. c. 111, §127L.

37[bookmark: _edn37] . G.L. c. 186, §§12 and 17. Note: If you are committing a nuisance, causing damage, or interfering with the safety of the owner or other tenants, the owner may use a 7-day notice to terminate your tenancy. See G.L. c. 186, §17.

38[bookmark: _edn38] . G.L. c. 186, §17 

39[bookmark: _edn39] .Under both the repair and deduct statute, G.L. c. 111, §127L, and the retaliatory eviction statute, G.L. c. 186, §18, "tenants of residential premises" are covered. Both statutes were enacted to promote the enforcement of the state Sanitary Code in residential housing: the retaliatory eviction statute, by barring eviction of the tenant who reports violations; and the repair and deduct statute, by allowing tenants to fix violations themselves. Although rooming houses are clearly "residential premises," it is unclear whether the word "tenant" applies to a lodger of less than 3 months.

Because the word "tenant" has different meanings in different contexts, there is a good argument that these statutes apply to all rooming house occupants. For example, in Brown v. Guerrier, 390 Mass. 631 (1983), the Court held that tenants at sufferance are tenants for purposes of G.L. c. 111, §127H (authorizing petitions to enforce the state Sanitary Code). Similarly, in Hodge v. Klug, 33 Mass. App. Ct. 746, 754-55 (1992), the Court held that the protections of G.L. c. 239, §8A, apply for "tenants at sufferance." Both courts relied upon public policy considerations to reach these results.

The Boston Housing Court has suggested that retaliation laws apply to boarding house occupants of less than 3 months. In Koen & Nash v. Onnessimo, Boston Housing Court, 19673 and 19674 (Daher, C.J., Oct. 30, 1985), the Court said: "If the Defendant [owner] threw out the Plaintiffs [the boarding house occupants of less than 3 months] because they complained of code violations, this Court would rule that an act of retaliation and would itself confer a tenancy upon the Plaintiffs."


40[bookmark: _edn40] . G.L. c. 186, §17.

41[bookmark: _edn41] . G.L. c. 239, §8A, ¶2.

42[bookmark: _edn42] . G.L. c. 239, §9 as amended by Chapter 452 of the Acts of 1986 (approved Oct. 16, 1986); see endnote 23.

43[bookmark: _edn43] . G.L. c. 111 § 127L.

44[bookmark: _edn44] . G.L. c. 239, §8A.

45[bookmark: _edn45] . G.L. c. 186, §17.

46[bookmark: _edn46] . G.L. c. 239, §9, as amended by Chapter 452 of the Acts of 1986 (approved 16, 1986). But see endnote 23.



Department of Mental Health Residential Housing

If you live in a residential housing program licensed, funded, or operated by the Massachusetts Department of Mental Health (DMH), there are certain procedures that your program must follow to legally evict you.49[bookmark: _ednref49]  These procedures provide you with some legal protections. The program must post in each residence a clearly visible notice that explains, in plain and simple language, your rights under the law.50[bookmark: _ednref50] 

You are entitled to all of the eviction notice protections for rooming house occupants described in this chapter based on your length of occupancy and regular eviction protections for tenants described in Chapter 12: Evictions, if your residency in the DMH program meets the following 3 requirements:51[bookmark: _ednref51] 


	You have paid the program for residential services or care (this can include fees, charges for rent, or payments for other services provided by the program);52[bookmark: _ednref52] 

	The program provides you with care and services in a housing unit that has its own kitchen and bathroom;53[bookmark: _ednref53]  and

	You occupy the unit either by yourself or with your family.54[bookmark: _ednref54] 



If these 3 conditions are not met—for example, you share kitchen or bathroom facilities with other residents, or you do not pay for the program—then the program has a choice: it must either evict you through the regular court eviction process (known as summary process, seeChapter 12: Evictions) or through an out-of-court hearing process with DMH that follows certain regulations.55[bookmark: _ednref55]  In either case, you cannot just simply be told to leave.

If you are not sure if your program is licensed, funded, or operated by DMH, you should either ask a staff person at the program or contact DMH's central office at 617-626-8000. DMH is required to keep records of any programs that it licenses, funds, or operates.

1. Eviction Protections for DMH Hearing

To evict you using the out-of-court hearing process, the residential program must provide you and DMH with a written notice stating the reasons (grounds) for the eviction. This notice must also include all the relevant facts relating to the eviction and the sources of those facts.56[bookmark: _ednref56]  For example, the notice might describe certain incidents you were involved in on certain days and list the persons who witnessed those incidents. The notice you receive from the provider must also refer to your rights under the law, and tell you that:


	You have a right to a hearing;

	You have a right to be represented by a lawyer or any person of your choice at the hearing; and

	You or your representative have the right to reasonable access to review and copy your file, including any documents the program intends to use against you, prior to the hearing.57[bookmark: _ednref57] 



2. Eviction Hearing

You do not have to request a hearing at DMH in order to get one—under the law, this occurs automatically. Once DMH has received the written notice from the program, it must immediately assign an impartial hearing officer to conduct a hearing. The purpose of the hearing is to determine if sufficient grounds exist for your eviction.58[bookmark: _ednref58] 

The hearing officer must hold the hearing between 4 and 14 business days after DMH receives the notice, unless you and the provider jointly request another date. This request must be in writing. The hearing officer also selects the place for the hearing, and it must be convenient to both you and the program.59[bookmark: _ednref59] 

You and the program each have a right to have a lawyer or other person represent you at the hearing. You must also be given the opportunity to present evidence, question the program's evidence, have witnesses, and question the program's witnesses.60[bookmark: _ednref60] 

Under the law, the program has the burden of proving that the reason for the eviction is valid and justified.61[bookmark: _ednref61]  The program must also prove that you substantially violated an essential term of any written occupancy agreement. That means that you cannot be evicted for a minor reason.

If you are a person with a disability, you may be entitled to a reasonable accommodation that might allow you to resolve past problems and continue as a resident with the program. The reasonable accommodation should ordinarily be considered as a solution, unless the program can show that, even if you are provided with the accommodation, it is likely that your continued occupancy would impair the emotional or physical well-being of other occupants, program staff, or neighbors.62[bookmark: _ednref62]  For more information about reasonable accommodation see Chapter 12: Evictions - Discrimination.

It is very important at the hearing to speak about all of the reasons that you should not be evicted even if you do not think they are important. This is because the hearing record needs to show that you raised these concerns. Otherwise, you will usually not be permitted to raise any new issues if you need to appeal your case to a court.63[bookmark: _ednref63] 

Within 10 days after the hearing, the hearing officer must make a decision and give you and the provider a copy of the decision.64[bookmark: _ednref64]  The decision must be in writing and must state the hearing officer's findings of fact and conclusions of law, and must notify you of your appeal rights.65[bookmark: _ednref65]  Both sides have the right to appeal the hearing officer's decision to the superior court, housing court, or district court.66[bookmark: _ednref66]  If the hearing officer determines you should be evicted, DMH must take steps to assure that you will not become homeless and help you secure alternative housing in the least restrictive setting that is appropriate and available.67[bookmark: _ednref67]  For example, if DMH has another residential program which provides services not available in the current program that would help you become stabilized, DMH should consider placing you there.

If DMH does not immediately have alternative housing appropriate for your needs with an opening right away, then at a minimum DMH must help refer you to a homeless shelter, one of its shelter programs (called DMH transitional housing programs), or help you make other temporary housing arrangements68[bookmark: _ednref68] 


Endnotes



49[bookmark: _edn49] . G.L. c. 186, §17A(d)(2), as amended by Chapter 237 of the Acts of 2002, Section 1 (approved August 9, 2002) This law, called the Community Residency Tenancy Protections Act, does not: (1) apply to any facility for the care and treatment of people who are mentally ill or mentally retarded; (2) restrict the temporary removal of an occupant under the involuntary commitment provisions of G.L. c 123, §12; (3) apply to a continuing care facility as defined by G.L. c. 40D, §1(u) or a facility licensed under G.L. c. 111, §71 (such as an infirmary, a convalescent or nursing home, a rest home, a charitable home for the aged, or an intermediate care facility for the mentally retarded); (4) diminish the rights of a lawful occupant of an assisted living facility; or (5) diminish or alter any other occupant rights or privileges not specifically set forth in this section.

50[bookmark: _edn50] . G.L. c. 186, §17A(c)(1).

51[bookmark: _edn51] . G.L. c. 186, §17A(a). The statute states that these requirements are as defined in DMH's regulations, but as of the writing of these materials, no regulations have been adopted. The specific statutory requirements that apply are G.L. c. 184, §18(no eviction except through judicial process), G.L. c. 186, §17 (notice requirements for rooming house tenants), and G.L. c. 239 (use of summary process).

52[bookmark: _edn52] . G.L. c. 186, §17A(a)(1).

53[bookmark: _edn53] . G.L. c. 186, §17A(a)(2).

54[bookmark: _edn54] . G.L. c. 186, §17A(a)(3).

55[bookmark: _edn55] . G.L. c. 186, §17A(b). This is an adjudicatory hearing under G.L. c. 30A, §11, and is governed by the informal hearing regulations found at 801 C.M.R. §1.02.

56[bookmark: _edn56] . G.L. c. 186, §17A(c)(2).

57[bookmark: _edn57] . G.L. c. 186, §17A(c)(2).

58[bookmark: _edn58] . G.L. c. 186, §17A(c)(3).

59[bookmark: _edn59] . G.L. c. 186, §17A(c)(3).

60[bookmark: _edn60] . G.L. c. 186, §17A(c)(3).

61[bookmark: _edn61] . G.L. c. 186, §17A(c)(4). This is by a preponderance of the evidence. All such evidence must be limited to the reasons stated in the notice.

62[bookmark: _edn62] . G.L. c. 186, §17A(c)(4).

63[bookmark: _edn63] . G.L. c. 30A, §14 (scope of review of an adjudicatory decision by a state agency).

64[bookmark: _edn64] . G.L. c. 186, §17A(c)(5).

65[bookmark: _edn65] . G.L. c. 186, §17A(c)(5).

66[bookmark: _edn66] . G.L. c. 186, §17A(c)(5) and (e); G.L. c. 30A, §14.

67[bookmark: _edn67] . G.L. c. 186, §17A(c)(7).

68[bookmark: _edn68] . G.L. c. 186, §17A(c)(7).
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Mobile Homes - Pullout

Renting a Site


Before you rent a site, the park owner must give you the following information both in writing and by telling you:


	Total rent.

	Extra fees, like charges for fuel or services or a local mobile home tax.

	Names and addresses of the park owners.

	Any proposed or recent changes, like plans to close or sell the park.

	A paper called “Important Notice Required by Law,” that has information about your rights.



If you meet a park’s rules and you can afford the rent the owner must rent to you.

If you are a new tenant, the owner must offer you a 5-year lease at fair market rent.

They may also charge a security deposit and last month’s rent. SeeChapter 3: Security Deposits and Last Month’s Rent.



Park Conditions

You have the right to decent park conditions. The owner is responsible for:


	Park roadways and common areas like lawns and shared buildings.

	Collection of tenants’ garbage.

	Gas, electric, water, and sewer lines and utility hook-ups.



You are responsible for keeping your mobile home and site in good condition and free of garbage and rubbish. If your owner refuses to fix a problem, ask the Board of Health to inspect.




Park Rules

Many of your rights as a park tenant are based on your park’s rules.

While the park owner makes the park’s rules, all rules must follow state regulations.

The new rules are only legal if the owner submits them to the Attorney General’s (AG) office and the Department of Housing and Community Development (DHCD):


	At least 75 days before new rules go into effect, the owner must post them and give them to any tenant association.

	At least 60 days before they go into effect, the owner must submit to the AG and DHCD.

	At least 30 days before the new rules go into effect, the owner must give them to each tenant with proof that the AG and DHCD received the proposed rules.



If you believe a rule change is unfair, submit your comments to the AG as soon as possible within the 60-day review period.


Rent

Local Mobile Home Rent Control

If the park is rent-controlled, the park owner must get approval from the local rent control agency before increasing rents. Rent control rules are available at town hall. As of 2017, there is mobile home rent control in:




	Belchertown
	Bernardston
	Boston



	Brookfield
	Cheshire
	Chicopee



	Dalton
	Merrimac
	Ludlow



	Middleboro
	North Adams
	North Reading



	Orange
	Palmer
	Peabody



	Pittsfield
	Raynham
	Rockland



	Salisbury
	Springfield
	Wales



	Warren
	West Bridgewater





No Local Rent Control

If there is no mobile home rent control where you live, the park owner can charge any rent they want. A park owner may increase your rent, but only if:


	All other park tenants get the same rent increase, and the park owner sends park tenants a rent increase notice that says that the tenancy ends in 30 days, and what the new rent amount will be.



The rent increase is illegal if:


	The park owner does not give you correct written notice, or

	The rent increase is based on a park rule that is unreasonable or unfair.



Illegal Rent Increase

If a rent increase is illegal, call the Attorney General’s Consumer Complaint Division for help (617) 727-8400.


Eviction

A park owner can only evict you from a mobile home park if:


	You do not pay rent.

	You break a park rule.

	You break a law or rule that protects the health or safety of other tenants.

	The mobile home park is going to close. If the park closes, the owner must give you at least 2 years notice.



Then the owner must follow strict rules:


	They must send you a “Notice of Termination” by certified or registered mail at least 30 days before the date they want you to move out.

	The notice must tell you the reason they want you to move and give you 15 days to cure or fix the problem.

	After giving you the correct notice they must get a court order.



A mobile park owner cannot evict you if they do not get a court order.


Park Closings

If a park owner wants to close the park, they must give you at least 2 years notice. If you move in during that 2-year period, they must tell you before you rent.

If at least half the tenants form a tenant association, you have the “right of first refusal.” The park owner must offer to sell the park to your group before selling to anyone else.


Introduction

If you are a tenant in a mobile home park in Massachusetts, you have important legal rights.1[bookmark: _ednref1]   In some cases, your rights and responsibilities are very different from those of other tenants. The reason for this is very practical: while other tenants rent their homes, mobile home park tenants own their homes and rent the land under the homes. This makes the relationship of a mobile home tenant to the mobile home park and its owner different from other park owner and tenant relationships.

The purpose of this chapter is to give you an overview of the legal tools that help park tenants protect their right to a decent place to live. Experience has taught park tenants that one very important tool they have is working with other park tenants to resolve problems. More often than not, if there is a problem with the park or its owner, it is likely that more than one park resident is having a problem.


Endnotes



1[bookmark: _edn1] . These rights are derived principally from the governing statute, G.L. c. 140, §32A-32S. The Massachusetts Attorney General, exercising her authority under G.L. c. 140, §32S, and the Consumer Protection Law (G.L. c. 93A, §2), has promulgated a comprehensive set of regulations governing mobile home parks. See940 C.M.R. §10.00.


Key Terms to Know

Most mobile home tenants think of their homes in just that way—as mobile homes. The law, however, uses the term "manufactured home" when describing the rights of mobile home tenants. The purpose of using the more technical term is to extend the protection of the law to people who live in any pre-fabricated home built on a chassis at a factory and transported from there to a permanent site. Other homes covered by the mobile home laws are commonly known as pull-outs, double-wides, and pre-fabricated homes.2[bookmark: _ednref2]  In this chapter, we use the term "mobile home." Just remember that the law applies whenever a manufactured home is involved. Other important terms include:

Manufactured Housing Community:

A mobile home park; any piece of land on which there are three or more occupied mobile homes.

Mobile Home Site:

A mobile home lot or a mobile home space. Mobile home rent control laws often use the term mobile home park accommodation to describe a mobile home lot.

Mobile Home Park Owner:

The person, corporation, partnership or other business entity that owns your park.


Endnotes



2[bookmark: _edn2] .The official definition of "manufactured home" can be found at G.L. c. 140, §32Q. It says that: “the words ‘manufactured home’ shall mean a structure, built in conformance to the National Manufactured Home Construction and Safety Standards which is transportable in one or more sections, which in the traveling mode, is eight body feet or more in width or forty body feet or more in length, or, when erected on site, is three hundred twenty or more square feet, and which is built on a permanent chassis and designed to be used as a dwelling unit with or without a permanent foundation when connected to the required utilities, and includes the plumbing, heating, air conditioning, and electrical systems contained therein.”

The size and space requirements of the law are intended to exclude from the definition of manufactured home such things as campers. The construction and safety standards mentioned by the law are embodied in rules adopted by the U.S. Department of Housing and Urban Development (HUD). Found at 24 C.F.R. §3280 (1992), HUD's rules concern such issues as fire safety, space, light and construction requirements, plumbing and heating systems, and energy conservation.



Buying and Selling a Mobile Home

1. Buying

A park owner who is also a mobile home dealer usually cannot restrict your choice of whom you buy your home from. However, the law protects the park owner in one important way: the owner can restrict your choice of dealer only if the lot on which the home is to be placed is being leased for the first time.3[bookmark: _ednref3]  This should apply only to new or expanded parks.

A owner of a mobile home park cannot make you pay a fee, charge, or commission when you buy a home from another resident located in the owner's park. However, the owner can agree with the seller to act as the seller's agent for a fee not to exceed 10% of the sale price.4[bookmark: _ednref4]  In such cases, the fee is paid by the seller, and not by the buyer.

2. Selling

If you plan to sell your mobile home, you have the right to do so without interference by the park owner.5[bookmark: _ednref5]  Among other things, you have the right to sell the home on the lot, to use "for sale" signs, and to choose your own broker. As long as your prospective buyer meets current, enforceable rules of the park, and has the financial ability to pay the rent, the owner must allow him or her to reside in the park.

The owner may have a right of first refusal, which means the right to buy the home by matching an offer by your prospective purchaser. But this right does not exist unless you have freely given it to the owner. The owner cannot give it to herself by park rule. Even if the owner has a right of first refusal, there are limitations on how it may be used (including the fact that it does not apply if you are transferring the home to a family member).6[bookmark: _ednref6] 


Endnotes



3[bookmark: _edn3] . G.L. c. 140, §32L(3).

4[bookmark: _edn4] . G.L. c. 140, §32L(4).

5[bookmark: _edn5] . For details of the rights of a selling home owner, see 940 C.M.R. §10.07.

6[bookmark: _edn6] . The Attorney General's Guide to Manufactured Housing Community Law has a very good discussion of rights relating to sales, as well as all other rights of mobile home park tenants. The Guide discusses the right of first refusal at page 34. It is available at: http://www.mass.gov/ago/docs/consumer/mhg.pdf.


Becoming a Mobile Home Park Tenant

1. Moving In

Mobile home park tenants in Massachusetts have a number of very important rights before moving into a mobile home park. A park owner cannot refuse to rent a lot to you if you meet the current rules of her park and provide reasonable evidence of your ability to pay the rent.7[bookmark: _ednref7]   This applies whether you are buying a mobile home that is already located in a park or if you are bringing in your own home from another park, and even if you want to move your home from one site to another in the same park.

When you move in, the park owner must offer you, as an option, a five-year lease at fair market rental rates.8[bookmark: _ednref8]   If you plan to remain at least that long, this option may be preferable to a shorter term, because it offers predictability in your rent.

Before you decide to purchase a mobile home and rent a lot in a particular park, the park owner must also inform you about all of the terms of your tenancy and the rules of the park. At a minimum, the park owner must inform you about:


	The total amount of rent.

	All extra charges or fees, which can include a local mobile home tax of $6 to $12 monthly9[bookmark: _ednref9]   and charges for fuel, goods like mobile home parts, or services that are part of your rental agreement.10[bookmark: _ednref10] 

	The names and addresses of all owners of the park.

	The rules and regulations governing the use of the lot and park.

	Certain changes in her plans for the park.

If an owner has discontinued or plans to discontinue use of the park as a mobile home community, she must give you written notice that a change is planned or has taken place.11[bookmark: _ednref11] 

	Your rights as a tenant. The park owner must give you a special written notice under the heading "Important Notice Required by Law." This notice must inform you of your rights and be in the exact language contained in the law.



The park owner must give you all of this information at a reasonable time before you rent the lot.12[bookmark: _ednref12]   This information must also be in writing and be signed by both you and the park owner.

Long Term Stability of the Park

While you are considering whether to move into a particular park, there is information that may give you some clues about the park's long-term stability. Here are some things to check out:


	Whether the town or city in which the park is located has a local mobile home rent control ordinance. If it does, you should read the section in this chapter called Rent Control to find out how your rent is protected.

	Whether the town or city requires park owners to get permission to sell or close a park. For more about park closings, see the section in this chapter called Park Closings and Sales.



2.	Park Rules

Many of your rights as a park tenant will be determined by your mobile home park's rules and regulations.13[bookmark: _ednref13]   Since the park owner is the person who writes the rules, every park will have different rules. However, park owners do not have free rein regarding park rules.

The Massachusetts Attorney General has issued regulations governing mobile home parks.14[bookmark: _ednref14]   These regulations further define what a park owner may or may not include in rules. Park rules must be submitted to the Attorney General for review at least 60 days before they are put into effect.15[bookmark: _ednref15]   The park owner must give you a copy of her rules, in writing, before you begin your tenancy.16[bookmark: _ednref16]   The owner must also post a copy of the rules and the Attorney General's regulations in an easily seen place near the entrance of the park or in the on-site manager's office.17[bookmark: _ednref17] 

a.	Rules Must Be Fair

The law and regulations prohibit rules that are "unreasonable, unfair or unconscionable."18[bookmark: _ednref18]   The definition of "unfair" or "unreasonable" is not precise. Here is a list of some of the things an owner can and cannot do with her rules:19[bookmark: _ednref19] 


	An owner can impose age restrictions on who lives in a mobile home park if it was created as a "retirement park." A retirement park is a mobile home park designed for people at least 55 years old. The law allows age restrictions only when the park is at least 20 acres in size.20[bookmark: _ednref20] 

	Rules must be the same for all tenants, unless the park owner has a legitimate reason for treating different tenants in different ways.21[bookmark: _ednref21] 

	The park owner cannot demand initial occupancy charges greater than the combined amount of a first and last month's rent and a security deposit.22[bookmark: _ednref22] 

	The rules cannot allow a park owner to impose a charge for late payment of rent until your rent is at least 30 days late.23[bookmark: _ednref23] 

	An owner can have a rule that requires you to pay for increases in her real estate taxes, but can only require you to pay a fair share of the increase based on the total number of rental units in the park.24[bookmark: _ednref24] 

	An owner can make and enforce reasonable rules about keeping your home and lot neat and in good repair.25[bookmark: _ednref25] 

	An owner can establish reasonable aesthetic standards, but only if they are applied consistently and were disclosed before you moved in.26[bookmark: _ednref26] 

	An owner can claim a right of first refusal if you decide to sell your home,27[bookmark: _ednref27]    but only if you have agreed to it. An owner cannot give herself this right by rule.

	An owner cannot charge fees for guests who reside in the mobile home for fewer than 90 days in 12 months.28[bookmark: _ednref28] 



b.	How Are Rules Set

Park owners create park rules. In order to ensure that park rules are reasonable and do not violate the law, if a park owner makes any changes in the rules, she must submit them to the Attorney General and the Department of Housing and Community Development (DHCD) for review at least 60 days before she wants them to go into effect.29[bookmark: _ednref29]   Proposed rule changes must be posted and provided to any tenants association at least 75 days before the proposed effective date.30[bookmark: _ednref30]   At least 30 days before the new rules go into effect, the owner must also send or deliver to each tenant a copy of the proposed new rules and any amendments and copies of the certified mail receipts from the Attorney General and DHCD, proving that she sent the rule changes to both the Attorney General and DHCD for approval.31[bookmark: _ednref31] 

If you believe a rule change is unfair, you should submit your comments to the Attorney General as soon as possible within the Attorney General's 60-day review period.32[bookmark: _ednref32] 

If a park owner does not follow the proper procedures, or does not give you and the Attorney General's office notice of a rule change, the change is illegal. Even if the park owner follows the proper procedures, but you feel that the change is unfair, the rule is illegal and cannot be enforced. In this case, you have a right to sue your park owner for violation of the consumer protection laws.33[bookmark: _ednref33] 

If you feel that a rule is improper, you can contact the Attorney General Consumer Hotline at (617) 727-8400 or file a complaint online at www.mass.gov/ago/consumercomplaint
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Park Conditions

As a mobile home park tenant, you have a right to decent park conditions. As the owner of your mobile home, however, you have the responsibility to keep your home in decent condition.

1.	Owner's Responsibilities

It is a park owner's obligation to keep the park roadways, common areas, and utility and sewer lines up to the mobile home hookup in good condition.34[bookmark: _ednref34]   Common areas include laundry buildings, park meeting buildings, and park lawns and woods. Utility lines are the gas, electric, and water lines.

The owner is also responsible for ultimate disposal of residents' garbage. This may be done by the regular municipal collection system or by any other means approved by the Board of Health.

Each local Board of Health must inspect and license mobile home parks. While the park owner must renew her license with the Board of Health on an annual basis,35[bookmark: _ednref35]   the law requires the Board to inspect conditions in individual parks "from time to time."36[bookmark: _ednref36]   As a practical matter, this means that the local Board is likely to inspect a park only when there are problems. If you have asked your park owner to make repairs and the owner is not keeping up with her obligation to properly maintain the park, you can call the Board of Health and ask for an inspection.

The owner must make available basic utilities, including electricity, water, sewerage, disposal and natural gas (if it is available in the community). Owners must allow access to cable television and may not unreasonably restrict access to satellite TV. It is illegal for a park owner to refuse to provide you with or allow access to these services.37[bookmark: _ednref37] 

Retaliation Is Illegal

If the park owner tries to evict you and there are bad conditions on your lot, you can defend against the eviction by making claims for money damages based on the difference between the value of your lot in good condition and its value in bad condition. If you have complained to the local Board of Health about the condition of the park and your park owner subsequently threatens or tries to evict you, or retaliates against you in any other way, you can claim damages in the amount of five months' rent, plus court costs and attorney's fees. If you receive an eviction notice within six months of making such a complaint, the law presumes the park owner is retaliating.38[bookmark: _ednref38]   This means that if your case goes to court, you need only prove that you made the complaint and received the eviction notice. The park owner must then convince the judge that she is not retaliating by proving that she has some other good reason for evicting you. If she does not, then you should win your retaliation claim.

2.	Tenant's Responsibilities

Because you own your mobile home, you are responsible for keeping it in good condition. Under the state Sanitary Code, tenants are required to keep their homes and yards free of garbage inside and outside, while the park owner has the obligation to keep her land and the park's common areas clean and is responsible for ultimate disposal of all residents’ garbage.39[bookmark: _ednref39]  Tenants can also be required, without charge, to comply with local recycling rules.40[bookmark: _ednref40] 
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Rent

There is no limit to the amount of rent that park owners can initially charge you, unless you live in a town that has adopted local rent control for mobile homes. Whether or not there is a local rent control law, if a park owner changes rents, these changes must be the same throughout the park, unless the owner has a good reason for not making them uniform.41[bookmark: _ednref41]   Reasons for rent variations might include different lot sizes and lot location.

1.	Rent Increases

It is usually legal for your park owner to increase your rent after you move in unless your mobile home park is subject to rent control. Rent control issues are discussed in the next section of this chapter. A rent increase might be illegal if it does not affect all park tenants the same, as described above. But if the rent increase is legal, the park owner may be able to evict you if you refuse to pay the increase.42[bookmark: _ednref42] 

If the owner wants to increase the rent, the correct procedure is for her to give you a notice terminating your tenancy and at the same time offer you a new tenancy at the highest rent.43[bookmark: _ednref43] 

Rules about rent increases for mobile homes are different from rules about other rentals. If your park owner has a rule about the amount of a rent increase, or the time when she can impose a rent increase, the owner’s rule must be legal. This means that if the Attorney General is not notified about the rule, or if the rule is unfair or unreasonable, the rule and the rent increase will be illegal. For more see Park Rules. If you feel that a rule about rent increases is improper, you can contact the Attorney Consumer Hotline at (617) 727-8400 or file a complaint online at www.mass.gov/ago/consumercomplaint.


2.	Rent Control

In 1977, the state legislature enacted the first law that allowed a town in Massachusetts to control rents in mobile home parks. That town was Peabody. Since then, Boston, Chicopee, Pittsfield, Dalton, North Adams, Bernardston, Palmer, Belchertown, Ludlow, Brookfield, Springfield, Merrimac, Cheshire, Middleboro, North Reading, Orange, Raynham, Rockland, Salisbury, Wales, Warren, and West Bridgewater have adopted local mobile home rent control ordinances. A number of other towns and cities have received approval to adopt local ordinances, but have not done so. At least three towns, Brookfield, Chelmsford, and Brimfield, adopted mobile home rent control and then, several years later, repealed it.

If you live in a town with mobile home park rent control, a park owner cannot increase your rent unless a local rent control agency approves the increase. To find out how the rent control ordinance in your park actually works, you should contact your local town or city hall and ask for a copy of the regulations. These regulations will tell you what your rights are.

Rent control regulations are slightly different from place to place. In general, mobile home rent control regulations follow certain principles:


	Each city or town sets up an agency and a process to review rent increases. The process will tell you how decisions are made. The agency is made up of local government staff or an appointed board with the power to make the decisions.

	Some regulations give agencies the right to make rules that limit the reasons why park owners can evict tenants. Not all municipalities with mobile home rent control do this.

	Each sets up a legal standard, or formula, that the local agency must use to determine whether, or to what extent, a park owner can increase the rent. Rent control formulas are used to set specific rent increases for individual park tenants and general rent increases for all tenants in a particular park.



Although rent control formulas vary from place to place, most allow park owners to earn what is called "fair net operating income." A fair net operating income is defined as total income the owner earns from the park, after deducting operating costs. Each city or town with rent control decides what are appropriate operating costs and what is income. Check with your local rent board to find out the formula for your park.
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Park Closings and Sales

One of the biggest threats to park tenants and tenant groups fighting rent increases and evictions is a park owner's decision to sell or close a park, or part of a park. Tenants faced with this threat can take a number of steps to protect their park.

1.	Local Protections

Some communities with rent control or other special laws also require a park owner to obtain permission or a permit from the local agency in order to close a park. If you live in one of these communities, a park owner must send all tenants notice that she is going to appear before a local government body to request what is called a "discontinuance permit." You must receive this notice 15 days in advance of the date of a hearing.44[bookmark: _ednref44]   The purpose of the hearing is to give tenants an opportunity to challenge the discontinuation of the park. A park owner must also give new tenants this notice if they move in after the notice was mailed to current tenants.45[bookmark: _ednref45] 

If a local rent control agency grants your park owner a discontinuance permit, the park owner must give you two years' advance notice of discontinuance. Again, new tenants must be given this notice if they move in after a permit has been granted.46[bookmark: _ednref46]   A park owner's failure to give notice of a discontinuance hearing could invalidate an otherwise proper discontinuation of a mobile home park. Failure to give the two-year notice after a permit is granted could stop an eviction and could result in an award of money damages for any tenant who is harmed by the lack of proper notice.

2.	State Law Protections

Even if your community has no local rent control board or no rules about discontinuance permits, state law protects you when your park owner wants to close her park. These protections are quite comprehensive. They include the following:



	If your park owner sells you your home and rents you your lot, she may not discontinue use of your lot for your mobile home for five years from the date you purchase your home.47[bookmark: _ednref47] 

	Two years' advance notice of park discontinuance, even if no discontinuance permit is required by local rules. Again, new tenants must be given this notice if they move in after other tenants have received one.48[bookmark: _ednref48] 

	Once during each year of the two-year advance notice period, the park owner must survey the geographic area within a 100-mile radius of your park to inventory available, alternative mobile home sites. The second-year survey must be conducted at least four months before the end of the two-year period.49[bookmark: _ednref49] 

	The park owner must conspicuously post the written results of her surveys.50[bookmark: _ednref50] 

	The park owner must compensate you if you decide to move your mobile home. In particular, she must pay the actual costs of disconnecting it, moving it anywhere within 100 miles, and reconnecting it. She must also pay the cost for lodging until the move and reinstallation are complete. If you do not wish to move your home, the park owner must buy it from you at the appraised value determined by an independent appraiser.51[bookmark: _ednref51] 

	During the two-year notice period, a park owner may not raise rents more than the annual inflation rate, plus a pro-rata share of any property tax increase. The park owner may not increase the rent more than 10% each year during the two-year notice period, even if the inflation rate or the increase in property taxes is larger than this percentage.52[bookmark: _ednref52] 



3.	Purchasing a Park

Since 1986, park tenants in Massachusetts have had the "right of first refusal." This right gives park tenant organizations the first right to buy or lease their mobile home parks if the owner wants to sell or lease. You can take advantage of this right if:


	You and other park tenants have formed a park tenant organization.

	At least 51% of the tenants residing in the park are members of the organization.

	The association gives notice to the park owner that the association wants to be notified about any proposed sale or lease.



If you have formed a park tenant organization, and if the association has given the park owner the proper notice, a park owner must give you notice of any "good faith" offer to buy the park that the owner might accept, or her intentions to sell. The notice from the park owner to the tenants association must include all the technical details of the offer the park owner received. Every time the park owner receives a new offer, she must send a new notice to the tenants association.

Once a tenant organization receives notice of an owner's intent to sell, it has 45 days to exercise the right of first refusal and sign a purchase and sale agreement, an additional 90 days to get financing, and another 90 days to close. These deadlines can be extended if both the tenant association and the park owner agree to the extension.53[bookmark: _ednref53] 
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Evictions

1.	Reasons an OwnerCan Evict You

Like any other tenant, you cannot be evicted without your park owner first going to court. And, before a park owner can go to court, she must first end or terminate the tenancy of a mobile home park tenant. For more see Terminating the Tenancy.

Under state law, a mobile home park tenant has special protections that limit the park owner's ability to end a tenancy and proceed to court. A park owner can only evict a mobile home tenant for the following reasons:


	Non-payment of rent;

	Substantial violation of any "enforceable" rule of the mobile home park;

	Violation of any laws or ordinances that protect the health or safety of other park tenants;

	When a park owner claims that she is discontinuing the use of the land, or part of it, as a mobile home park.54[bookmark: _ednref54] 



If you fail to pay your rent, or if you violate a rule or health and safety law, you are entitled to an opportunity to correct or "cure" the problem within 15 days from the date the park owner mailed a notice terminating your tenancy. If a park owner fails to notify a park tenant about you about right to cure, the notice may be invalid and the park owner may not be permitted to bring an eviction case against you. For more see Terminating Your Tenancy.

a.	Substantial violation of a rule

Whether you have committed a "substantial violation" of a rule depends on the particular circumstances of your case. For example, if your park has a rule about keeping your lot free of trash and you fail to remove your trash for a period of time because of an illness or disability, so long as you correct the problem as soon as you can and your trash does not harm other tenants, a court will probably not find that you substantially violated the rule. Of course, if the park owner fails to make her rules using the procedure described in Park Rules section, the rule is not enforceable and you cannot be evicted even if you violate it in a substantial way.

b.	Rent increases

In Massachusetts, a rental agreement is treated like a contract between a park owner and a tenant. While a park owner and tenant both have the right to end their "contract" by ending the tenancy, a park owner does not have the right to change your obligations under your agreement by increasing your rent unless you agree to the increase. 

In order to increase your rent, a park owner must end your tenancy and offer you a new tenancy with a higher rent. The law permits the park owner to do this by sending you a rent increase notice and a 30-day notice to terminate the tenancy at the same time. If the tenant does not agree to the higher rent, the tenancy will end when the 30-day period expires, and the park owner can then begin an eviction proceeding. If the tenant wants to continue her tenancy, she can either pay the rent increase or try to negotiate a lower increase..

2.	Terminating the Tenancy

[bookmark: terminatingtenancy] 

To end or terminate a tenancy, a park owner must give you a written eviction notice.55[bookmark: _ednref55]   Mobile home laws tell the park owner how and when she can deliver the notice, what the notice must say, and what you can do to protect yourself after you have received a notice.


	The park owner must deliver a written "Notice of Termination" to the park tenant by certified or registered mail.

	The notice must be mailed at least 30 days before the date the park owner intends to end your tenancy.

	The notice must specify the reason or reasons for the termination in the notice, including whether the eviction is based on non-payment of rent, or whether it is based on a violation of a provision of your lease or a rule of the park. If the park owner sends you an eviction notice based on a lease or rule violation, the notice should tell you what lease provision or rule you violated, when you violated it, and how you violated it.

	The notice must inform the park tenant that eviction can be avoided if the tenant pays the overdue rent or "cures" or corrects lease or rule violations within 15 days from the date of the mailing of the notice. If a park owner fails to notify a park tenant about her right to cure, the notice may be invalid and the park owner may not be permitted to bring an eviction case against you.



If the purpose of the notice is to increase your rent, it should tell you the new amount of the rent and the date the rent increase is to take effect.

3.	Defending an Evictionin Court

Once the notice of termination expires, a park owner can file an eviction case in court under a procedure called a summary process action.

Summary process cases against mobile home tenants proceed according to the same rules as an eviction case in any other residential tenant-park owner situation. Park tenants have defenses, counterclaims, and legal remedies, like other tenants. For more see Chapter 12: Evictions.

In every summary process case, it is always a park owner's responsibility to prove that the tenant committed the specific violation stated in the notice of termination. If the park owner cannot prove that you did the things she claims, you should not be evicted.

Park tenants can also defend themselves in an eviction case based on the special rights they have under mobile home laws.

a.	Defense Based on "Cure"

If your eviction is based on non-payment of rent, a rule violation, or a violation of a health and safety law, and you pay the overdue rent or correct the lease or rule violation within 20 days of the date of the notice, your tenancy cannot be terminated and you cannot be evicted.56[bookmark: _ednref56] 

If you correct the lease or rule violation late—that is, after the 20 days have passed—the park owner must bring an eviction action against you in court within 30 days of the date of the last violation. If she does not start the court case by that time, it must be dismissed. There is an exception to this time limit if you violate the same rule again within six months of receiving the first eviction notice. In this situation, the law allows the park owner to start the eviction case against you without another notice of termination. There is no limitation on the number of times a park tenant can cure when the cause of the termination is non-payment of rent.57[bookmark: _ednref57] 

b.	Park Owner Fails to Send aProper Notice of Termination

If your park owner failed to send you a proper notice of termination, you can use this as a defense if your case goes to court. Check to see if any of the elements required in a notice of termination are missing (see the section in this chapter called Terminating the Tenancy). For example, if the park owner did not mail you the notice by certified mail, the notice does not describe the particular rule violation, or the notice does not include the information about your right to cure, that is, to pay your back rent or correct a rule violation, the notice is invalid. 

If the notice is defective, the court should dismiss the eviction case. This means that the park owner must begin the process of evicting you all over again by serving you proper notice.

c.	Rule Violations andOther Problems Left Outof the Notice of Termination

Once you get to court, your park owner cannot ask the judge to evict you based on rule violations that were not included in her original notice of termination. If the park owner attempts to tell the court about violations that were not included in the notice of termination, you should object. Immediately stand up and tell the judge that this evidence should not be admitted, or considered, because it does not relate to any of the violations in the notice.

If your park owner is trying to evict you because she wants to discontinue use of her property as a mobile home park, you can defend against an eviction if the park owner did not follow the proper procedures for discontinuation describedPark Closings and Salessections of this chapter. Failure to obtain a proper discontinuance permit where one is required and failure to properly notify tenants of a park closing are examples of mistakes that can stop your eviction—and even prevent or postpone the closing.

d.	Park Owner Tries to Evict Early During Discontinuance Period

Tenants are able to prevent evictions for discontinuance with three other defenses.

First, you cannot be evicted during the two-year notice period the park owner must give you before the change of use takes effect.58[bookmark: _ednref58]   If you find yourself in this situation, you can show the judge your notice of discontinuance. The judge should then dismiss the park owner's case.

Second, you can also stop your eviction if your lease or rental agreement gives you the right to live at the park during and even after the change-of-use period. If, for example, you have a four-year lease with your park owner and the notice of the change of use expires in the third year of the lease, the law says that the park owner cannot evict you, at least until your rental agreement expires at the end of the fourth year.59[bookmark: _ednref59]   Again, if you find yourself in this situation, you can show the judge your lease and notice of discontinuance. The judge should then dismiss the park owner's case, even if the notice period has ended.

Third, when a park tenant purchased her mobile home from the owner and at the same time the owner provided the site for the home, the owner cannot evict the tenant for a period of five years from the date of the sale.60[bookmark: _ednref60] 

These defenses do not, however, prevent a park owner from evicting you when the park owner proves any of the other grounds for eviction, such as non-payment of rent or violations of rules or law.

e.	No "Good Faith" Closingas Required By Law

When a mobile home park owner is evicting tenants because she is closing all or part of the mobile home park, she must show that the discontinuance has been undertaken in "good faith."61[bookmark: _ednref61]   This means that the action is not based on some ulterior motive with the intention of getting around other provisions of the law that protect mobile home tenants.

To prove a good faith closing, the owner must introduce evidence showing some pre-existing plan or a business reason for closing the park. Such evidence could include a discontinuance permit, an application for a loan to build buildings on the land or lot, or subdivision plans filed with the local city or town.

Even if the park owner presents this kind of evidence to the court, a park tenant or group of tenants can still try to prove in court through documents or testimony that the owner has no "good faith" plan to close the park or that portion of it on which the tenant's home is sited. For example, if the real reason the park owner wants to evict you or other park tenants is that you complained to the local Board of Health about bad conditions, you can show the judge copies of your letters of complaint or reports of Sanitary Code violations.62[bookmark: _ednref62] 

f.	Violation of Local Rent Controlor Eviction Ordinance

If your town or city has a local mobile home rent control or eviction regulation ordinance, there may be rules that require park owners to obtain a certificate of eviction from the local regulatory board prior to starting to evict park tenants. Check your local regulations to see whether this type of certificate is required.

If a certificate of eviction is required, local rules usually also require the park owner to apply for the certificate from the board before she can evict you. If the owner makes the application, standard rules usually give you the right to a written notice that the application was made, and a right to argue against the issuance of a certificate of eviction at a special hearing held before the rent board. If you want to stop your eviction at this stage of the case, you must request a hearing before the board.

If the board does not grant the park owner's certificate of eviction, or if the park owner fails to seek a certificate of eviction from the board, the tenant can raise this as a defense in court and the judge should dismiss the eviction.

If, after a hearing, the board gives the park owner permission to evict, the park owner must still provide you with a proper notice of termination, have "good cause" to evict, and still ask a court for permission to evict you. A park tenant can still contest the park owner's case in court and is not bound by the findings of the board.

A similar argument applies if your park owner is evicting you because she wants to raise your rent. In a community with rent control, if the owner failed to get approval for her rent increase from the local rent board, the increase, and therefore the eviction, are illegal and the eviction case should be dismissed.

4.	After Judgment

If a judge gives a park owner permission to evict you, you have basically the same rights as other residential tenants.63[bookmark: _ednref63]   These include the rights to:


	Appeal the eviction.64[bookmark: _ednref64] 

	Obtain a delay in being evicted (a stay of execution of up to six months, or 12 months if the tenant is disabled or over the age of 65).65[bookmark: _ednref65] 



Under the law, a court can delay an eviction only when the tenancy has been terminated through no fault of the tenant. This means that park tenants being evicted for violations of enforceable rules or laws may not be legally eligible for such delays.66[bookmark: _ednref66]   Tenants being evicted due to discontinuance of all or part of a mobile home park, however, should be eligible. In addition, mobile home tenants who are evicted for non-payment of rent may have an argument that they are eligible for a stay of execution provided that they can convince the court that their failure to pay rent was not intentional or that it resulted from causes beyond their control and that they are willing to pay for the use and occupation of the site during any period of delay that the court gives to them.

You also have 120 days after the eviction to sell your mobile home. During that time, you are responsible for rent and for maintaining the home and lot, and the owner has a lien on the mobile home for rent, costs of maintenance, and any other amounts owing under the court judgment. During the 120 days, no one may reside in the home, and the former resident must make good faith efforts to sell the home.67[bookmark: _ednref67] 


Endnotes



54[bookmark: _edn54] . G.L. c. 140, §32J.

55[bookmark: _edn55] . G.L. c. 140, §32J.

56[bookmark: _edn56] . The difference in the law between the 15-day cure period in the termination notice and the 20-day cure period required before a park owner begins an eviction case is somewhat confusing. The statute appears to give tenants the extra five days to account for any delay caused by receiving the eviction notice by certified mail. A tenant should always receive the benefit of the more generous 20-day time period.

57[bookmark: _edn57] . G.L. c. 140, §32J, ¶3(2), (3). Compare G.L. c. 186, §12, where the "right to cure" in tenancies at will is limited to once in every 12-month period. Under the law, when a mobile home tenant dies, the tenancy is automatically continued for a period of one year from the date of death or the date a Probate Court appoints an administrator or executor (now called a “personal representative”) of the deceased tenant's estate. G.L. c. 140, §32J.

58[bookmark: _edn58] . G.L. c. 140, §32L(8).

59[bookmark: _edn59] . G.L. c. 140, §32J(4).

60[bookmark: _edn60] . G.L. c. 140, §32J(4).

61[bookmark: _edn61] . G.L. c. 140, §32J(4).

62[bookmark: _edn62] . This would also constitute a defense of retaliation under G.L. c. 140, §32N, not only stopping your eviction, but also entitling you to collect damages equal to five months' rent or the actual damages sustained by the tenant, whichever is greater, under that law.

63[bookmark: _edn63] . See Chapter 12: Evictions for a more detailed discussion of these post-judgment remedies.

64[bookmark: _edn64] . G.L. c. 239, §5.

65[bookmark: _edn65] . G.L. c. 239, §9.

66[bookmark: _edn66] . G.L. c. 239, §9.  excepts from the delay provisions evictions where the tenancy has been "terminated" "by a notice to quit for nonpayment of rent as provided in section twelve of chapter one hundred and eighty-six… ." It can be argued that this provision has no applicability to mobile home tenants since G.L. c. 186, §12 provides that tenancies at will may be "terminated" upon a 14-day notice where there has been non-payment of rent. Mobile home park owners are not permitted to use this procedure to "terminate" for non-payment of rent, but must instead follow the provisions of G.L. c. 140, §32J, which requires a 30-day notice. Accordingly, if a mobile home tenant can demonstrate that she meets all of the other requirements of G.L. c. 239, §§9-13, the tenant may be able to obtain a stay in the non-payment eviction.

67[bookmark: _edn67] . G.L. c. 140, §32J.
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Is Your Apartment Becoming a Condo? - Pullout

If your landlord wants to convert your apartment to a condominium (condo), and your building has more than 3 apartments, you have rights under state law.

Some towns and cities also have local condo laws that give you more rights.



Protect Yourself - Local Condo Rights

Some towns and cities have local condo laws that give you more rights such as:


	In Lexington, tenants with school-age children, or family, health or financial problems, may qualify for 5 years notice before they have to move out.

	In Boston, condo owners are never allowed to evict tenants if they do not have a valid legal reason.

	In New Bedford, condo owners must send notice in different languages.



Communities with local condo laws are:




	Abington
	Lexington



	Acton
	Malden



	Amherst
	Marlborough



	Boston
	New Bedford



	Brookline
	Newburyport



	Cambridge
	Newton



	Haverhill
	Somerville





Ask your Town/City Hall for a copy of the local condo laws.




The Right to Notice

Your landlord must give you written notice of plans to convert your apartment to a condo. She must send the notice by certified mail or hand-deliver it to you. The notice must include a statement of your rights.

Your landlord must send the notice to you at least 1 year before the date she wants you to move out.

If you have a limited income, are 60 years or older, or have a disability, the landlord must give you notice at least 2 years before the date she wants you to move out.

Some cities and towns require at least 3-5 years notice.

The move-out date on the notice must not be sooner than the end date in your written lease.

You do not have to move out automatically by the move-out date. If your landlord wants you out, she must file an eviction case in court. If a judge gives your landlord permission to evict you, you will have to move out. But the court may give you more time to find another place to live.


Right to Buy

When your landlord gives you notice of a condo conversion, she must also give you the first chance to buy your apartment. This is called the “right of first refusal.”

With the notice of conversion, the landlord must include a “Purchase & Sale Agreement” that lists the asking price of your apartment. She cannot advertise the sale for 90 days.

If you want to buy your apartment, you have 90 days to negotiate with the landlord.

After 90 days, the landlord can sell it to someone else. The new owner will be your landlord.


Finding a New Place

Your landlord must help you find a new apartment, if you do not want to buy your apartment or you cannot afford to buy it and you are elderly, have a disability, or have a low income. The new apartment must be in the same town. And the rent and condition must be similar to your current apartment. If your landlord does not find you a new apartment, you have the right to stay 2 years past the move-out date on the notice.


Protection from Rent Increases

Landlords may not increase the rent by a large amount to make you leave before the move-out date.

If you have a lease, your landlord can only increase your rent before the lease ends if it has a Tax Escalator clause and property taxes go up.

If your lease ends before the move-out date or you do not have a lease, your landlord can increase your rent.

The rent increase cannot be more than 10% of your current rent, or the change in the Consumer Price Index since last year, whichever is less. So, if the Consumer Price Index went up 0.8%, your rent could go up by no more than 0.8%.


Moving Expenses

If you move out voluntarily before the date on the notice, and you are up-to-date with your rent, the landlord must pay your moving expenses. Give the landlord advance notice of the date you are moving. Keep all receipts of your moving expenses.

They must pay up to $750 in moving benefits or up to $1,000 if you are elderly, disabled, or have a low income.

Some cities and towns have higher moving benefits. In Boston, landlords must pay up to $6,000 for all tenants and $10,000 for elderly, disabled, or lower income tenants.


After the Conversion

If you do not buy the condo, but you rent it after it becomes a condo, you are a tenant. If you rent a condo, the condo owner must notify you, in writing, of the name and phone number of the person responsible for repairs.

You may find it harder to get repairs in common areas done because the condo association may have to approve the repairs.


Introduction

This chapter tells you how state law protects tenants facing condominium (condo) and cooperative (coop) conversion,1[bookmark: _ednref1]  what local ordinances protect tenants against condo conversion, and what rights tenants have when facing problems caused by absentee condo owners.

Tenants need to be vigilant to be sure that condominium conversion is not being contemplated, or if it is, that they get the full set of rights and protections provided by state law.


Endnotes



1[bookmark: _edn1] .A condominium is defined as land or the lessee’s interest in any lease of land submitted to the provisions of G.L. c. 183A, including the buildings, all other improvements and structures thereon, and all easements, rights, and appurtenances belonging thereto. G.L. c. 183A, §1. A cooperative, on the other hand, can either be formed through a cooperative housing corporation as described in G.L. c. 157B, or may be a unit in some other housing cooperative organized under G.L. c. 156B or G.L. c. 157. Chapter 527 of the Acts of 1983, Section 3 (approved November 30, 1983) (definitions of “condominium unit” and “cooperative unit”). While the laws discussed here apply to both condominium and cooperative conversions, because cooperative conversions are so rare, throughout this chapter the term condo conversion, rather than condominium and cooperative conversion, is used.


Condo Laws: A Brief History

In the late 1970s and early 1980s a condominium boom hit  Massachusetts. A new market for condos was created by a prosperous economy that  attracted young professionals and first-time home buyers who needed a cheaper  form of homeownership and sought entrance into the expensive real estate  market. Apartments in Boston and its suburbs became vulnerable to condominium  conversion. Thousands of rental units were converted to condominium ownership.2[bookmark: _ednref2]  In some communities the entire stock of rental housing was converted.

As condominiums continued to escalate in value, property owners  converted their rentals to condominiums and absentee owners bought condos as  investments. As a result, units previously affordable to lower-income residents  were converted to condos and became unaffordable.3[bookmark: _ednref3] 

In 1983, in response to the threat of displacement tenants faced  as a result of condo conversion, the state legislature passed a law that  adopted certain basic protections for tenants. The law also allowed communities  to adopt greater or different protections.4[bookmark: _ednref4] 

Then, in the early 1990s, the condo market sagged and there was a  glut of newly converted condos. While at first condos provided affordable  shelter to young families, many owners became dissatisfied with the cumbersome  rules and regulations, as well as with the lack of freedom to make repairs or  alterations without condominium association approval. At the same time,  absentee owners of many condominiums saw their investments fail, causing them  to ignore or abandon their responsibilities as owners. More and more  condominiums fell into disrepair. In response, the state legislature adopted  more laws to protect tenants and responsible condominium owners.

In the mid-1990s came the abolition of rent and eviction  controls, coupled with a real estate boom. Market forces dramatically raised  rent levels for tenants, and the purchase of condominium units had become in  many cases unrealistic even for middle-income tenants.

During the foreclosure crisis from 2006 until recently, there was  a lot of uncertainty in the market. Some of the tenants facing displacement due  to foreclosure were in units converted to condominiums, and some of these units  were later reconverted. Some of the properties were not covered by condo  conversion protections because they had 3 units or less.



	
Key Terms to Know

Under both state and local condo laws, the following words usually mean:5[bookmark: _ednref5] 

Low or Moderate Income = Your income is considered low or moderate if it equals 80% of    the median income in your area for a household of your size. Contact your    local housing authority for the figure in your area.

Elderly = You are considered elderly if you are 62 years or over.

Handicapped = People with physical disabilities are considered handicapped.

Master Deed = The master deed is a document that includes a statement that the owner    wants to convert the property in question into condominiums. It includes a    description of the land on which the building or buildings are located; a    description of the building; a set of plans showing the layout; a statement    of the purpose of each building and unit, including restrictions on use; the    method by which the master deed may be amended; the name and mailing address    of the management agent; a statement that by-laws have been enacted; and the    name of the lessor of each lease. A master deed must be recorded in the    registry of deeds or land registration office where the real estate is    located.6[bookmark: _ednref6] 








Endnotes



2[bookmark: _edn2] . See report commissioned by the Boston Redevelopment Authority and authored by Patrick Dober, House of Cards: Absentee-Owned Condominiums and Neighborhood Instability (March 1991). 

3[bookmark: _edn3] .      The Legislature also prohibited condominium conversion in rental housing created as part of a G.L. c. 121A urban renewal development, through the life of the G.L. c. 121A agreement. See G.L. c. 121A, §18D. Moreover, while cooperative conversion is not banned in a G.L. c. 121A development, it is a fundamental change that would require approval of the urban renewal agency. See Bronstein v. Prudential Ins. Co. of America, 390 Mass. 701, 710-712 (1984); Gross v. Prudential Ins. Co. of America, 48 Mass. App. Ct. 115, 122 (1999), rev. denied, 430 Mass. 1114 (2000).

4[bookmark: _edn4] .      By 1983, several communities had already adopted similar protections based on rent control or other enabling authority.

5[bookmark: _edn5] . On occasion, communities with local condo laws have used slightly different definitions for these terms. These are described in the discussion about such local laws.

6[bookmark: _edn6] . Chapter 527 of the Acts of 1983, Section 3 (approved November 30, 1983) (defining “low or moderate income,” “elderly,” and “handicapped”); G.L. c. 183A, §§2 and 8 (defining “master deed”). Note that in the state condo law, Chapter 527 of the Acts of 1983, Section 3 (approved November 30, 1983) defines the term “handicapped” as a person who is “physically handicapped” as defined in G.L. c. 22, §13A as of the date the notice is given. Persons who are not physically handicapped do not come within the statute’s protections, but may qualify for protection due to their low- or moderate-income status. Some local ordinances have extended the protections to persons with other disabilities. 


Protections For Tenants Under the State Condo Law

In 1983, the legislature passed a statewide condominium and cooperative conversion eviction law, providing certain basic protections for tenants in Massachusetts.7[bookmark: _ednref7]  The state condo law, which applies to buildings with 4 or more units, provides that in most situations a landlord who wants to convert her rental units to condominiums or a cooperative must provide every tenant with the following protections:8[bookmark: _ednref8] 


	Proper notice of conversion,

	The right of "first refusal" to buy the apartment,

	Rent protections, and

	The right to moving expenses.



The state condo law covers all types of housing except:


	Public housing,

	Buildings with 3 or less units

	Rooming houses occupied by residents who stay less than 14 days, and

	Any building that has not been used for residential purposes for at least one year prior to an owner’s filing a master deed for a condo conversion.



In addition to the statewide condo law, the following communities have adopted local condo ordinances, providing tenants with greater or different protections:




	

	Abington




	

	Lexington







	

	Acton




	

	Malden







	

	Amherst




	

	Marlborough







	

	Boston




	

	New Bedford







	

	Brookline




	

	Newburyport







	

	Haverhill




	

	Newton







	
 


	

	Somerville









If you live in any of the above communities, your local condo law applies to you and the state condo law does not (although certain statewide protections cannot be altered). Included in this chapter is a brief explanation about each of these local ordinances. To get a copy of your local condo law, contact your local town or city hall.

Unfortunately, neither the state law nor local laws provide any protections for conversions of properties with 3 or fewer units. If you are a tenant in a building with 3 or fewer units that is converting to a condos you are still protected by regular landlord-tenant law, your lease, or any subsidy or use restrictions on the property.

Note

The statewide condo law and local condo ordinances based on the statewide law were not affected by the abolition of rent control-related regulation in 1994.9[bookmark: _ednref9] 



1. Proper Notice of Conversion

If your landlord wants to convert the apartments in your building into condominiums or a cooperative, the landlord must send you a written notice at least 1 year before she wants you to move out. If you are a low- or moderate-income tenant or there is an elderly or handicapped person in your household, your landlord must give you 2 years' notice before she wants you out.10[bookmark: _ednref10]  (As noted below, this 2-year period must be extended for elderly, handicapped, or low- and moderate-income tenants if the landlord fails to find comparable housing within the notice period.)

A condo conversion notice does not mean that you have to automatically move out of your apartment. The purpose of this notice is to legally terminate your tenancy. In order to move you out, your landlord must file an eviction case in court and a judge must give your landlord permission to evict you. Unless a judge gives your landlord permission to evict you, you do not have to move out of your apartment. In addition, the court may give you additional time to relocate.[bookmark: _ednref11] 

A condo conversion notice must be hand-delivered to you or sent by certified mail. The notice must include a statement of your rights.

If You Have a Lease: If you have a lease and the term of your lease ends after the date on the condo conversion notice, your landlord cannot force you out before the date on your lease. If she does, you may have legal defenses or counterclaims that you can use to prevent or delay your eviction. For example, if the notice your landlord sent you was improper, a judge should dismiss your eviction case. For information about what your rights are during the eviction process and how to fight an eviction, see Chapter 12: Evictions.

If you decide to move out before the date on the notice of a conversion, you may be entitled to moving expenses. Make sure to give your landlord proper notice that you are moving out. See the section in this chapter called Moving Expenses and Chapter 11: Moving Out.

2. Right to Purchase

Under the state condo law, when a landlord gives you notice of conversion, she must also offer you the first right to purchase your unit.12[bookmark: _ednref12]  This is called a "right of first refusal."13[bookmark: _ednref13]  The landlord must do this by including with the condo conversion notice a document called a "purchase and sale agreement." This document will tell you how much the landlord wants to sell the unit for once it is converted into a condo. If you want and can afford to buy the apartment, you have 90 days to negotiate a purchase price with the landlord. During this 90-day period, the landlord cannot offer to sell the unit to anyone else.14[bookmark: _ednref14] 

If you do not want to buy the unit or cannot afford to buy it, the landlord can sell the unit on the open market after the 90-day period has passed.15[bookmark: _ednref15]  Any person or entity buying your unit will then become your new landlord. This new landlord must follow all the provisions of the state condo law, and must honor your right to remain in your apartment until the expiration of your notice or your lease.

If you are an elderly, handicapped, or low- or moderate income tenant and you do not buy the unit at the end of 90 days, the landlord must help you find a new apartment.16[bookmark: _ednref16]  This apartment must be in the same town where you now live and must be comparable to your current apartment in terms of rent and conditions. If your landlord does not find you a comparable apartment, you are entitled to up to an additional two years in your current apartment.17[bookmark: _ednref17] 

3. Rent Protections

If you receive notice of a conversion, the law controls how much your landlord can increase your rent. The owner of the building or any subsequent owner of your condo cannot increase your rent by more than 10% per year or the increase in the Consumer Price Index the year before your landlord gave you notice, whichever is less.18[bookmark: _ednref18]  This applies to tenants with or without leases. For example, if your landlord gave you notice that your apartment was being converted to a condo in 2016, and the increase in the Consumer Price Index was 0.8% in 2015, your rent could not be raised more than 0.8%.

If you have a written lease, your landlord cannot raise your rent until the lease expires. The one exception is that the landlord can increase the amount of rent as described in the previous paragraph if you have what is called a "tax escalator clause" in your lease. If your lease has a tax escalator clause, your landlord may be able to raise the rent before the lease expires if the property taxes go up.19[bookmark: _ednref19]  See Chapter 5: Rent for more information about tax escalator clauses.

If you have a written lease, the landlord must also renew your lease for however long you are allowed to remain in your apartment under the identical terms. For example, if you had a lease that expired September 1, 2016, and the landlord gave you one-year notice of condo conversion in February 2016, the landlord would have to extend your lease on its original terms until February 2017.

In an effort to avoid giving tenants proper notice of conversion or moving expenses, some landlords have attempted to raise rents before they actually file a master deed, thereby forcing existing tenants out. Under the law, however, the owner merely has to have an "intent to convert" in order for tenants to be protected against rent increases.20[bookmark: _ednref20] 

[bookmark: movingexpenses] 

4. Moving Expenses

If you get a notice of conversion, your landlord may have to pay a certain amount to cover your moving costs. A landlord must pay your moving expenses if:


	You do not owe any rent, and

	You voluntarily move out before the date on the conversion notice.



You are entitled to a maximum of $750. If you are an elderly, handicapped, or low- or moderate-income tenant, you are entitled to a maximum of $1,000.21[bookmark: _ednref21]  You must document your actual moving expenses.


Endnotes



7[bookmark: _edn7] . Chapter 527 of the Acts of 1983 (approved November 30, 1983). The text of the relevant sections of this chapter can be found in any compilation of the Acts of 1983 legislative session, and is also printed in the annotations in G.L. c. 183A, §1. This legislation grew out of efforts that began in 1978 with an ad hoc statewide group of advocates and community activists called the Condominium Conversion Task Force. Up until this point, local groups in each community had organized to deal only with their local housing and condominium problems. Several cities and towns adopted condominium conversion ordinances, only to have them invalidated by the courts because home rule authority from the legislature was required. See Bannerman v. City of Fall River, 391 Mass. 328 (1984); CHR General, Inc. v. City of Newton, 387 Mass. 351(1982). In the early 1980s, the Massachusetts Tenants Organization (MTO), formed partially as a response to the rental housing crisis (which had been made worse by condominium conversion), helped build a solid base of support for condo legislation. MTO first pushed for a complete ban on conversion, but could not get sufficient legislative support. Following the election of Governor Michael Dukakis in 1982, new discussions began to evolve around a more modest local option bill, providing statewide minimum standards and giving each community the authority to enact its own law to meet local needs. The rationale for this approach was that each community had a different problem. Some localities even wanted to encourage condominiums to build up the tax base. Other communities wanted to protect the scarce supply of rental housing and prevent displacement. In 1983, MTO and the real estate industry agreed to a bill that provided a minimum condominium conversion eviction notice standard for all localities. Despite the fact that realtors reneged on this agreement at the last minute, Governor Dukakis worked closely with MTO and was successful in guiding Chapter 527 of the Acts of 1983 (approved November 30, 1983) through the legislature. The result was a victory for tenant organizing, even though tenants had to abandon the notion of a condominium conversion ban.

8[bookmark: _edn8] . The state condo law was subsequently amended in 1984 (making several technical revisions related to cooperatives), in 1989 (making a number of substantive changes as recommended by the Attorney General's office to clarify and improve protections), and in 1990 (making clear that a locality's or a local housing authority's right of first refusal could trump that of an individual tenant). See Chapter 170 of the Acts of 1984, Sections 4–5 (approved July 9, 1984); Chapter 709 of the Acts of 1989 (approved January 12, 1990); Chapter 520 of the Acts of 1990, Section 8 (approved January 2, 1991)..

9[bookmark: _edn9] . Condo regulation may continue as long as it is not part of a regulatory scheme requiring below-market rentals. See G.L. c. 40P, §§3-4; see also Chapter 282 of the Acts of 1994 (approved January 4, 1995) (phasing out rent control, though exempting Chapter 527 of the Acts of 1983 (approved November 30, 1983)from its provisions); Greater Boston Real Estate Board v. City of Boston (“GBREB II”), 428 Mass. 797, 799 (1999); Fore L Realty Trust v. McManus, 71 Mass. App. Ct. 605 (2008); Davenport Manor v. McNeil, Western Housing Court, 06-SP-01975 (Fein, J., Aug. 9. 2006).

10[bookmark: _edn10] . Chapter 527 of the Acts of 1983, Section 4(a) (approved November 30, 1983).

11[bookmark: _edn11] . See Chapter 12: Evictions, discussing G.L. c. 239, § 9 (right to request stay of execution of up to 6 months in any case, and up to 12 months if household member is 60 years of age or older or a person with disabilities, in “no fault” eviction). See also Grace v. Town of Brookline, 379 Mass. 43 (1979) (discussing that notice period is separate from stays which court may grant). A court might elect to factor in any prior relocation period provided, though, in making its discretionary decision about what stay of execution is appropriate.

12[bookmark: _edn12] . Chapter 527 of the Acts of 1983, Section 4(b) (approved November 30, 1983).

13[bookmark: _edn13] . A right of first refusal is a discretionary agreement in which a party has an option to purchase, usually for a definite time period. For instance, it could be written into a lease that a tenant has the right to purchase for the first 30 days following receipt of the notice of intent to convert.

14[bookmark: _edn14] . There is a limited exception to this if the city or town or the local housing authority exercises any right of first refusal that it may have to purchase the unit for the purpose of providing affordable housing. Such a right of first refusal can trump the tenant's right of first refusal. See Chapter 527 of the Acts of 1983 (approved November 30, 1983), as amended by Chapter 520 of the Acts of 1990, Section 8 (approved January 2, 1991).

15[bookmark: _edn15] . Chapter 527 of the Acts of 1983, Section 4(b) (approved November 30, 1983).

16[bookmark: _edn16] . Chapter 527 of the Acts of 1983, Section 4(d) (approved November 30, 1983).

17[bookmark: _edn17] . Chapter 527 of the Acts of 1983, Section 4(d) (approved November 30, 1983). See Beaconview Investments, LLC v. Entis, 2009 Mass. App. Div. 110 (owner identified comparable apartments for elderly tenant, and therefore notice period limited to two years).

18[bookmark: _edn18] . Chapter 527 of the Acts of 1983, Section 4(e) (approved November 30, 1983), as amended by Chapter 709 of the Acts of 1989, Section 18 (approved January 12, 1990).

19[bookmark: _edn19] . Chapter 527 of the Acts of 1983, Section 4(e) (approved November 30, 1983); ;see also G.L. c. 186, §15C.

20[bookmark: _edn20] . See Chapter 527 of the Acts of 1983 (approved November 30, 1983), as amended by Chapter 709 of the Acts of 1989 (approved January 12, 1990). The 1989 amendments to Chapter 527 of the Acts of 1983 (approved November 30, 1983), as recommended by the Attorney General's office, made clear that tenants would not lose protections because formal condo notices had not been given (such as where a developer tried to oust tenants through subterfuge). Instead, as long as it could be shown through a variety of means that the owner had an "intent to convert," this would be sufficient to trigger protections under the statewide law.

21[bookmark: _edn21] . Chapter 527 of the Acts of 1983, Section 4(c) (approved November 30, 1983).


Local Protections For Tenants Facing Condo Conversion

The state condo law allows towns and cities to adopt, by a 2/3rd vote of their local legislative bodies, local ordinances or bylaws regulating condominium conversion that are stronger than, or which otherwise differ from, the statewide law.22[bookmark: _ednref22]  To get a copy of your local ordinance or bylaw, contact your city or town hall. What follows are brief descriptions of each of the local condo ordinances in Massachusetts. (While Cambridge does not have a local condo ordinance, it is discussed here given its special status as a formerly rent controlled community that did not adopt a post-rent-control condo ordinance.)

[bookmark: abington]1. Abington

Abington has a local bylaw that requires owners or developers to obtain a permit to convert an existing structure to condominium or cooperative ownership.23[bookmark: _ednref23]  The developer or owner must first give notice of the intent to convert to the tenants. This notice to tenants must be mailed by registered mail, return receipt requested, set forth generally the tenants’ rights under the bylaw, and include a copy of the bylaw.

After an owner or developer gives tenants the notice of intent to convert, she can then file an application for a permit to convert with the Town Clerk, who gives the application to the Planning Board. The application must include a filing fee, copies of the notices of intent, and other items that may be required by the Planning Board. The owner or developer must obtain a permit prior to filing the master deed.

The Planning Board must then hold a public hearing within 60 days of the filing of the application. It must publish a notice of this hearing in the local paper and send it by mail to the applicant, owners, and tenants. The Board must take final action on the permit application within 30 days of the public hearing. If no action is taken, the permit is automatically considered granted. A copy of the permit must be filed with the recorded master deed, and the applicant must notify the Town Clerk within 10 days of recording the master deed. Permits expire if a master deed is not filed within 12 months of the Planning Board’s issuing the permit, and an 18-month period must pass before another permit may be filed.

A condominium conversion permit must be granted if the Planning Board finds that the applicant has fully complied with the local bylaws. A permit may be denied if it is shown that tenants’ rights were violated prior to the application’s filing. The Planning Board may also revoke (take back) a permit if five or more tenants petition the Board and show that tenants’ rights have been violated during the 12- or 24-month conversion notice period.

Within 60 days of the filing of the master deed, the owner or developer must offer to sell each unit to the tenant occupying the unit on terms and conditions substantially the same as or more favorable than those in the state condo law. See Protections for Tenants under the State Condo Law in this chapter.

The owner may not proceed with eviction within the 12-month period following the recording of the master deed, or within 24 months in the case of low- to moderate-income, handicapped, or elderly tenants as defined in the state condo law. There is no explicit exception to these protections for other types of eviction unrelated to condo conversion. There are no specific additional protections beyond what the state condo law provides in terms of the owner’s requirement to help low- and moderate-income, handicapped, and elderly tenants find comparable housing, or to provide relocation assistance.

During the conversion notice period, the owner has a right to enter the unit to inspect, obtain data, or show the unit to prospective or actual workers or purchasers. The owner must give 2 days advance notice and may only enter at reasonable times and a tenant may not unreasonably withhold her consent for an owner to enter.

Harassment by the owner is barred. This includes unreasonable requests to enter a unit, failure of the owner to make repairs in a timely and professional manner, imposition of unjustifiable increases in rent (as measured by the state condo law), failure to provide the tenant with essential services, and verbal harassment or threats against the tenant.

The definitions of “elderly” and “handicapped” in the Abington bylaws differ from the state condo law: elders are persons age 60 or older, and handicapped includes people with mental disabilities.

[bookmark: acton]2. Acton

In 1981, Acton obtained special state enabling authority to regulate condo conversion before the statewide law was passed. This authority was revised in 1987.24[bookmark: _ednref24]  Since its condominium regulation was not based on rent control, it should not have been affected by the abolition of rent control-related laws in 1994.25[bookmark: _ednref25] 

Acton's enabling law prohibits conversion or removal of certain types of housing as rental housing without a permit. Housing that requires a permit includes buildings with 6 units or more, or non-owner-occupied buildings with 5 units or more. Permits must be granted if:


	The owner has given proper notice to all tenants of periods to vacate, rights of first refusal, relocation benefits, assistance in locating comparable housing, and appropriate provisions for extension of rental agreements and rent limitations during the notice period. The notice periods, rights of first refusal, and relocation benefits are the same as those in the statewide law; and

	The owner has provided certification from a registered engineer or architect that the units meet all applicable building and health codes.



[bookmark: amherst]3. Amherst

Under Amherst’s bylaw, adopted in 1984, no condominium or cooperative conversion is permitted unless a conversion permit has been obtained.26[bookmark: _ednref26]  Permits can be obtained only if either (a) the vacancy rate for rental units in the town is above 5%, or (b) prohibiting a conversion would constitute an unconstitutional taking, which the Board of Selectmen must specifically determine.

The Board must consider a number of factors when deciding whether to grant or deny a permit, including:


	The impact of the proposed conversion on the tenants;

	The availability of rental housing of comparable type, quality, and cost in the town;

	The ease or difficulty of the affected tenants in finding alternative rental housing;

	Any efforts to lessen the impact on the tenants (including guaranteed rights to remain for fixed periods, payment of moving expenses and other relocation costs, and securing of alternative housing);

	The physical condition of the property, and the financial viability of the property if maintained as rental housing;

	Whether the property (or units in it) is vacant, for how long, and why; and

	The age, financial status, and health of the affected tenants and the length of their tenancies.



An application for a conversion permit must be accompanied by a written plan setting out an orderly process for conversion, and a description of the governing process by which the owners’ association or cooperative corporation shall operate during and after conversion. The Board of Selectman may also condition the granting of a permit upon the owner’s making special provisions for certain units and the tenants in those units. No permit is to be granted unless an independent licensed engineer or architect certifies that the property meets all applicable building and health codes. The Board may enact regulations related to the procedure for conversion permits and impose a reasonable filing fee.

Tenants may not be evicted for the purpose of permitting renovation, rehabilitation, or occupancy by purchasers for 9 months after an application for a conversion permit, or for 6 months after a permit is granted, whichever is longer. Harassment is prohibited, as is the failure to make necessary repairs or provide required services, or the seeking of unreasonable rent increases during the notice period. Tenants have the right of first refusal to purchase their units. There is no provision beyond what the state condo law provides for longer notice periods, extensions of leases, or relocation benefits (although the Board could include such conditions in its permit decision). 

[bookmark: boston]4. Boston

In Boston, between 1979 and 1994, condominium conversion protections were provided under the city's rent control laws.27[bookmark: _ednref27]  Initially, protections were limited to extended notice periods, right of first refusal, moving expenses, and relocation assistance, similar to those ultimately adopted in the statewide law.

Beginning in 1984, a condominium conversion eviction ban was established for elderly, disabled, and low- to moderate-income tenants. This was gradually expanded to encompass more groups. Finally, in 1988, the city established a general ban on condominium conversion evictions and required that owners seek removal permits to convert units to condominiums.28[bookmark: _ednref28] 

In 1994, rent control laws were abolished by a narrow statewide referendum vote.29[bookmark: _ednref29]  After the expiration of transitional rent control protections in 1995-1996, condo protections could no longer be based on rent control authority.30[bookmark: _ednref30]  As a result of the efforts of housing advocates, Boston then adopted a local condo ordinance based on the authority in the statewide condo law.31[bookmark: _ednref31]  Early efforts to adopt a local condo ordinance in 1995 and 1996, however, were invalidated by litigation filed by the Greater Boston Real Estate Board.32[bookmark: _ednref32]  In 1999, the Boston condo ordinance was finally adopted and currently remains in effect.33[bookmark: _ednref33] 

Boston's law differs from the statewide law in the following respects:


	There is a 5-year notice period for elderly, handicapped, or low- to moderate-income households, in comparison to the statewide 2- to 4-year period.

	Boston’s ordinance includes people with mental disabilities in the definition of “handicapped.”

	The 5-year notice period is automatic, unlike the statewide law, which requires the tenant to show that the owner did not provide relocation assistance in order to get an extension of up to 2 years on the original 2-year period.

	The notice period applies to both new conversions and units already converted and occupied by elderly, disabled, or low- to-moderate-income tenants who previously had rent control protections against condominium conversion eviction.34[bookmark: _ednref34] 

	If an owner has given a notice of proposed conversion, the tenant's lease is to be extended through the notice period, and rent increases through the notice period are limited to 10% per year or the annual percentage increase in the Consumer Price Index, whichever is less.

	The owner may evict the tenant only for "just cause."

	If a tenant is in a unit at the time of conversion and has not received a notice of a condo conversion eviction, any eviction is presumed to be a condo conversion eviction—unless the owner can show that this was not the case (for example, the owner simply wanted a higher rent, but intends to keep the unit as rental housing).

	Relocation benefits are substantially more than those under the statewide law ($6,000 for all tenants, and $10,000 for elderly, disabled, or low- to moderate-income tenants).35[bookmark: _ednref35] 

	There are two rights of first refusal: (i) at the time the property is first converted to condominiums or cooperatives, even if it is not the owner's intent at that time to displace the tenant;36[bookmark: _ednref36]  and (ii) any time the owner intends to displace the tenant in order to facilitate sale or occupancy of a condominium unit. The tenant is to be offered the unit on the same or better terms that are offered to third parties and to have a 90-day period to enter into a purchase and sale agreement.

	Boston's Rental Housing Center is to be given copies of various notices and affidavits from the owner to monitor compliance.37[bookmark: _ednref37]  If there is a dispute about whether a tenant is low- to moderate- income, elderly, or disabled and therefore entitled to enhanced protections, either the Center or the courts, at the parties' preference, can resolve the dispute. Other disputes are to be resolved by the courts.



[bookmark: brookline]5. Brookline

Up until 2006, the status of condominium conversion controls in Brookline was unclear. In 1981, Brookline originally provided condo conversion protections under local rent and eviction control laws. Those provisions ended with the end of rent control in 1994-1996.

However, since 1981 Brookline also had a special condo conversion enabling law separate from its rent control scheme. This local enabling law prohibited any person from converting an apartment building or other multifamily dwelling containing four or more residential units to a condominium without first obtaining a special permit.38[bookmark: _ednref38]  Based on this, in 1986 Brookline adopted two local bylaws regarding condo conversion and protection of tenants in properties not otherwise covered by its local rent control law.39[bookmark: _ednref39]  In 1994, the statewide law eliminating rent control explicitly referred to Brookline’s 1981 condo law as one of the laws which was being abolished.40[bookmark: _ednref40] 

In 1998, Brookline revised its bylaws, and eliminated any reference to rent control laws or to special income, age, or disability qualifications. The result was that special protections for elderly, disabled, and low- or moderate-income tenants were eliminated (including the right to longer notice periods and to extension on those periods if comparable housing was not secured), and relocation benefits were eliminated.

In 2006, Brookline decided that its bylaws needed to be revised to provide tenants with at least the same protections that they would have under the state condo law. The Board of Selectmen decided to refer solely to the state law for condominium conversion tenant protections. One difference, however, between the Brookline bylaw and the state condo law is that Brookline’s bylaws provide that within 48 hours of the recording of a master deed, the owners must file a copy of the master deed with the Building Department, which will then inspect the premises to confirm if they are in compliance with state and local codes.41[bookmark: _ednref41] 

[bookmark: cambridge]6. Cambridge

Cambridge formerly had local condominium conversion laws that were based on special rent control authority. When rent control was phased out in 1994-1996, Cambridge no longer had any basis for these protections. Cambridge has not yet adopted a local condo ordinance under the authority of the statewide condo law. Although an attempt was made in 2001 to pass a local ordinance, it did not obtain the necessary 2/3rds vote of the Cambridge City Council. Therefore, condo conversion protections in Cambridge are the same as those under the statewide law.

[bookmark: haverhill]7. Haverhill

In 1985, Haverhill adopted a condominium conversion permit system.42[bookmark: _ednref42]  The ordinance covers any building used in whole or in part for residential purposes. However, all buildings exempt under the statewide condo law are also exempt in Haverhill.

An owner of any housing unit covered under the Haverhill ordinance must apply for and be granted a special permit from the city council prior to converting to condominiums.43[bookmark: _ednref43]  No permit shall be granted if the vacancy rate is 6% or less or if the conversion would make the vacancy rate 6% or less. A relocation plan must be developed for all tenants. A tenant may stay for up to 3 years if comparable housing is not found.

[bookmark: lexington]8. Lexington

In 1987, following the announcement that Emerson Gardens, the largest rental housing development in Lexington, was facing condo conversion, residents and other supporters in the town passed a bylaw to create a condo conversion permit system.44[bookmark: _ednref44]  The system is run by a board appointed by the selectmen. It gives tenants in Lexington the following protections, in addition to those in the state condo law:


	Eviction protections are provided for elderly, handicapped, and low- or moderate-income tenants for up to 5 years if the tenants can show a hardship relating to matters such as finances, health, school, age, or family problems, or the lack of suitable housing in Lexington.

	All conversions and evictions must be licensed by the conversion board. Conditions may be imposed upon the granting of the license. The board may use the following factors in making that determination:

	The protection of the public interest of the Town of Lexington,

	The hardships imposed upon the tenants or the landlord,

	The aggravation of the shortage of rental housing, and

	The existence of reasonable accommodations to alleviate the hardship.





	The owner may be required by the town to sell up to 20% of the converted units to the Lexington Housing Authority for long-term affordable units.



[bookmark: malden]9. Malden

In 1984, the city of Malden adopted a local ordinance to regulate condo conversion.45[bookmark: _ednref45]  The Malden planning board is responsible for enforcing the ordinance. The ordinance does not apply to 1- and 2-family homes or to owner-occupied 3-family homes. It also does not apply to buildings constructed or rehabilitated after 1968. Also exempt are housing accommodations in hotels, motels, inns, or tourist homes that are occupied by a majority of tenants for a period of less than 14 days.

This ordinance prohibits conversions unless there is a vacancy rate in excess of 3.5%. If the vacancy rate is above 3.5%, a tenant is entitled to 2 years' notice. If a tenant is 60 or older and has resided in a unit for five years or more, she is entitled to three years' notice.

[bookmark: marlborough]10. Marlborough

In 1985, Marlborough adopted a condominium conversion ordinance as part of its zoning bylaws. The ordinance was later amended.46[bookmark: _ednref46]  It covers buildings that have been used in whole or in part for residential purposes within one year prior to the conversion. The original law has several unique provisions:


	No more than 25% of the housing accommodations in any building, structure or part of the building may be converted in any one calendar year.

	Tenants’ right of purchase extends for a 6-month period from the date of notice of the intent to convert.

	The notice period for tenants is at least 3 years for all tenants, and is 5 years for handicapped, elderly, or low- or moderate-income tenants. Moreover, this period for handicapped, elderly, or low- to moderate-income tenants can be extended for an additional 2 years if the owner fails to find substitute comparable rental housing in Marlborough at a similar rent.



Provisions on relocation benefits, extension of rental agreements and caps on rent increases, and limitation on eviction are similar to those in the state condo law.

In 2005, Marlborough provided that an owner could obtain a waiver from this law, and that the provisions of the state condo law would apply instead, provided the following conditions were met:


	The Mayor certified that the owner had paid $1,250 to the Marlborough Affordable Housing Fund (or to such other fund for the benefit of affordable housing as may be designated by the City Council) for each unit to be created as a result of the filing of the master deed, with no more than 125 units being created by the owner.

	The owner and the Executive Director of the Community Development Authority (CDA) (or other person or entity designated by the City Council) signed a Monitoring Agreement, under which 70% of the units sold would be sold to those planning owner-occupancy, and a bond of $500 times the number of units would be held to insure this condition was met within 3 years.

	Tenants would be reimbursed for relocation expenses in accordance with the state condo law without any proof of actual moving or other expenses, as well as a “tenancy longevity bonus” equal to $250 for every year or fraction of an uncompleted year greater than two years that the tenancy was in existence as of the filing of the master deed.

	The owner would pay the CDA or other entity $10,000 in advance as compensation for administering the Monitoring Agreement.

	The owner provided the CDA or other entity with the condominium bylaws to be recorded including the 70% owner-occupancy requirement to exist at all times, and that provision may not be deleted or amended.



[bookmark: newbedford]11. New Bedford

In 1988, New Bedford adopted a condominium conversion ordinance.47[bookmark: _ednref47]  The law differs from the state condo law in a few respects:


	Elderly tenants are defined as those who are 59 years of age or older as of the date of receipt of notice.

	3-unit buildings are covered, as well as buildings which have been used in whole or in part for residential purposes within 1 year prior to the recording of a master deed.

	Notices to the tenants must be in English, Spanish, and Portuguese, include certain disclosures in “clear and conspicuous” language, and be given either in hand or by  registered or certified mail

	A condominium review board monitors all conversions; verifies income, handicap, and elderly status; hears complaints about violations; and issues conversion permits. In addition, no permit is to be granted if, within the prior 12 months, the owner has taken any action to circumvent the state or local condo law, including unreasonable rent increases, reduction or elimination of services, termination of tenancy without cause, or the imposition of new conditions of the tenancy.



[bookmark: newburyport]12. Newburyport

The Newburyport ordinance is intended to supplement the statewide law.48[bookmark: _ednref48]  The ordinance expands the notice requirements: all tenants have a right to at least a 2-year notice of conversion; and elderly, handicapped, and low- or moderate-income tenants have a right to at least 4 years' notice of conversion.

If there is a conflict between the Newburyport ordinance and the state law, the provisions that provide the strongest protections for tenants govern.

The ordinance applies to buildings with 4 or more units. It does not apply to rental housing constructed after October 31, 1988, the date the ordinance was enacted. Rent increases and penalties for violations are the same as in the statewide law. All future residential rental units converted to condominiums are required to have new occupancy permits and new electrical inspections.

[bookmark: newton]13. Newton

While Newton does not have any special condo law, it was granted special state enabling authority regarding condominium conversion in a very narrow context.49[bookmark: _ednref49] 

If a special permit has to be obtained from the Board of Aldermen for use or development of an apartment building, garden apartment building, or other multi-family dwelling containing 3 or more units, conversion to condominiums may not occur without obtaining an additional special permit from the Board of Aldermen. Such a permit shall be granted only upon a finding that the public convenience is served by such a conversion and the permit may contain such conditions and limitations necessary to protect tenant rights as the Board deems reasonably necessary. However, this law took effect only if Newton accepted the grant of authority in 1974, and it is not clear that Newton ever did so.

[bookmark: somerville]14. Somerville

In 1980, Somerville passed a local ordinance requiring a removal permit for the conversion of rental units to condominiums. Because there was a question as to whether Somerville had the authority to enact this ordinance, in 1985 the City sought and obtained state legislation allowing it to regulate condominium conversions.50[bookmark: _ednref50]  This enabling legislation gave Somerville the authority to regulate condominium conversion more broadly than allowed under the state condominium conversion law.51[bookmark: _ednref51]  Somerville then re-enacted its ordinance (with some revisions) in 1985.

Under the current ordinance, as it is being implemented by the City of Somerville, owners of all size buildings52[bookmark: _ednref52]  are required to obtain a permit from the Somerville Condominium Review Board in order to convert units or buildings to condominiums.53[bookmark: _ednref53]  In addition, where the local ordinance applies, an owner intending to convert must give notice to the tenant 1 year prior to seeking to recover possession. An elderly, handicapped, or low- or moderate-income tenant54[bookmark: _ednref54]  must receive 2 years' notice of an owner's intent to convert. A tenant has a 30-day right to purchase following the granting of the removal permit or the filing of the master deed, whichever happened first. If the tenant fails to make an offer at the end of 30 days, the converter may not sell the condominium at a price that is more favorable than the one offered to the tenant for the next 180 days. Tenants have a right to reimbursement of expenses incurred for relocation up to $350 or one month’s rent, whichever is greater.

The Condominium Review Board generally issues conversion permits if the owner appears to have complied with the notice and relocation provisions of Somerville’s current ordinance. There is currently no systematic way for tenants to be informed of the time and date of the Condominium Review Board’s hearing at which the owner’s request for a conversion permit is reviewed.

As of the publication of this edition of Legal Tactics, the City of Somerville is recommending new rules for the implementation of existing notice requirements to tenants and the Condominium Review Board. If the recommendation is approved, it would require, among other things, that owners newly seeking a permit to convert to condominiums to provide tenants and the Condominium Review Board with a minimum of 1 or 2 years notice prior to filing of a master deed with the Registry of Deeds.55[bookmark: _ednref55]  For more information about the status of Somerville’s local condo ordinance, contact Ellen Shachter, Cambridge and Somerville Legal Services, an office of Greater Boston Legal services at 617-603-2731.


Endnotes



22[bookmark: _edn22] . Chapter 527 of the Acts of 1983, Section 2 (approved November 30, 1983). Even if local legislation is adopted, certain of the statewide baseline protections cannot be altered. Thus, a city or town cannot extend protections to properties not covered by the statewide law, and additional protections for certain classes of properties—housing accommodations converted from non-housing to housing uses after November 30, 1983, or which were constructed or substantially rehabilitated pursuant to any federal mortgage insurance program, without any interest subsidy or tenant subsidy attached thereto, or financed through the Massachusetts Housing Finance Agency, with an interest subsidy attached thereto—are prohibited. Chapter 527 of the Acts of 1983, Section 2 (approved November 30, 1983)

23[bookmark: _edn23] . See Chapter 35, Article 3 of the General Bylaws of Abington. The Abington bylaw extends to buildings with three or more units; coverage of 3-unit buildings may exceed the enabling authority granted by the state condo law. Chapter 35, Article 4 of the General Bylaws of Abington.

24[bookmark: _edn24] . See Chapter 128 of the Acts of 1981 (approved May 8, 1981), as amended by Chapter 548 of the Acts of 1987 (approved December 8, 1987).

25[bookmark: _edn25] . Authorities on Massachusetts condominium laws have come to the same conclusion. See Brown & Keenan, Massachusetts Condominium Law, §9.04-H (2nd ed. 1996) (Somerville and Acton condo conversion enabling laws probably survived abolition of rent control); see also endnote 9.

26[bookmark: _edn26] . Adopted at Amherst Town Meeting on March 29, 1984, as Article 1. Amherst, General Bylaws, Art. IV, Condominium and Cooperative Conversion, §§1-7. Amherst’s bylaw applies to buildings with two or more rental units. As with Abington’s bylaw, there is a question of whether extension of the bylaw to 2- and 3-family buildings would exceed the enabling authority granted by the state condo law. There is a provision in the Amherst bylaw that says it shall not apply to any property exempted by the state condo law. Amherst, General Bylaws, Art. IV, Condominium and Cooperative Conversion, §4(d).

27[bookmark: _edn27] . See Chapter 797 of the Acts of 1969 (approved August 24, 1969); Chapter 863 of the Acts of 1970.

28[bookmark: _edn28] . In 1985, Boston attempted to establish a removal permit system. The Supreme Judicial Court found that this system was not authorized by the city's rent control enabling law as it would provide protections which were not related to tenant displacement. See Greater Boston Real Estate Board v. City of Boston ("GBREB I"), 397 Mass. 870 (1986). Boston subsequently obtained additional home rule authority allowing it to regulate the conversion of apartments to condominiums. See Chapter 45 of the Acts of 1987 (approved May 6, 1987).

29[bookmark: _edn29] . G.L. c. 40P, often referred to as "Question 9," which was the number of the ballot initiative in 1994; see also Ash v. Attorney General, 418 Mass. 344 (1994) (finding that abolition of rent control in more than one community was a subject that could be put to statewide initiative); Massachusetts v. Tobias, 419 Mass. 665 (1995) (refusing to invalidate referendum results despite balloting problems).

30[bookmark: _edn30] . Chapter 282 of the Acts of 1994 (approved January 4, 1995).

31[bookmark: _edn31] . Both G.L. c. 40P and Chapter 282 of the Acts of 1994 (approved January 4, 1995) provided that condominium conversion protections authorized by Chapter 527 of the Acts of 1983 (approved November 30, 1983) were not barred by their general prohibitions on rent control and other tenant protections, so long as they were not part of a rent control scheme (i.e., laws that required below-market rents). Similarly, the Boston Housing Court found that Boston might be able to provide protections under Chapter 527 of the Acts of 1983 (approved November 30, 1983), as rent control protections ended. See Greater Boston Real Estate Board v. Boston Rent Equity Board, Boston Housing Court, 95-CV-00475 (Daher, C.J., June 26, 1995). “Moreover, the City and the Rent Board retain their authority to continue to regulate condominium conversions. The Rent Board derives such authority from St. 1983, c. 527, which statute expressly is excluded from the definition of ‘rent control’ in [c. 282]… . the City derived its authority, should it become necessary, from that Act as well as from the City’s original enabling statute. The provisions of [c. 282] that limit the powers of cities and towns to impose or enforce ‘rent control’ to ‘covered units’ and for prescribed periods of time do not apply to condominium conversions authorized under c. 527.…”

32[bookmark: _edn32] . In Greater Boston Real Estate Board v. City of Boston, Boston Housing Court, 96-CV-0087 (Daher, C.J., Feb. 1, 1996), the Housing Court indicated that an ordinance adopted by the city in late 1995 (Chapter 9 of the Ordinances of 1995 of the City of Boston) might be invalidated on vagueness grounds. The City then withdrew that ordinance and adopted another in the spring of 1996 (Chapter 3 of the Ordinances of 1996 of the City of Boston). This ordinance was invalidated by the Housing Court (see Greater Boston Real Estate Board v. City of Boston, Boston Housing Court, 96-CV-00752 (Daher, C.J., Nov., 22, 1996)), and subsequently by the Supreme Judicial Court, because it extended protections to tenants who had moved into condominium units after they had been converted. This was found to be beyond the authority granted by Chapter 527 of the Acts of 1983 (approved November 30, 1983). The SJC found that the remaining provisions of the ordinance could not be severed. See Greater Boston Real Estate Board v. City of Boston ("GBREB II"), 428 Mass. 797 (1999).

33[bookmark: _edn33] . See Chapter 8 of the Ordinances of 1999 of the City of Boston, as extended and revised by Chapter 12 of the Ordinances of 2004, Chapter 9 of the Ordinances of 2009, and Chapter 16 of the Ordinances of 2014 (current version at Municipal Code c. X, §10-2.10 (2006).

34[bookmark: _edn34] . If an owner converted the property between the end of rent control and November 1999 and gave proper notice to the tenants under the statewide law, the notice period might be limited to the statewide period, but only if the owner filed papers saying this with Boston's Rental Housing Resource Center by January, 2000. See Municipal Code, c. X, § 10-2.13.B (1999).

35[bookmark: _edn35] . Between late 1999 and 2004, relocation benefits were $1,500 for all tenants, and $2,000 for elderly, disabled, or low- and moderate-income tenants. These relocation benefits were enhanced as part of the 2004 and 2014 amendments to Boston’s condo law.

36[bookmark: _edn36] . In Perry v. Boston Rent Equity Board, 404 Mass. 780 (1989), 404 Mass. 780 (1989), the Supreme Judicial Court recognized that a notice of condo conversion might only be issued to permit conveyancing of individual units without any intent to displace the tenants. However, the drafters of Boston’s condo ordinance recognized that existing tenants should get the right of first refusal at the time of first sale of the unit, even if there was no intent to displace the tenant then.

37[bookmark: _edn37]  The 2014 amendment to Boston’s condo ordinance changed the designation from the Rental Housing Resource Center to the Rental Housing Center. The Rental Housing Center is based at the City’s Department of Neighborhood Development at 26 Court Street.

38[bookmark: _edn38] . See Chapter 601 of the Acts of 1981 (effective November 27, 1981).

39[bookmark: _edn39] . See Article XXXIX and XXXIX-A of the Bylaws of the Town of Brookline, Conversion of Multifamily Rental Housing and Condominium Conversion Protection for Non-Controlled Tenants (1986).

40[bookmark: _edn40] . See Chapter 282 of the Acts of 1994, Section 3 (approved January 4, 1995), which defined, as part of rent control, "the conversion of such housing accommodations to the condominium or cooperative form of ownership," and specifically included Chapter 601 of the Acts of 1981 (approved November 27, 1981) as part of the regulatory scheme being eliminated. On the other hand, the non-rent-controlled conversion permit system would not appear to have been barred by G.L. c. 40P.

41[bookmark: _edn41] . See amendment to Brookline, Mass., General Bylaws §5.2 (2015).

42[bookmark: _edn42] . Haverhill, Mass., Code, c. 255, §255-99 (2016).

43[bookmark: _edn43] . Haverhill, Mass., Ordinances, c. 255, §255-99A (2016). The city council must consider the following factors: (1) the impact of the conversion on the stock of affordable rental housing in the city; (2) the availability of condominium and cooperative units in the city; (3) the impact of the conversion on the physical integrity of the building, the financial viability of the property as rental housing, and the ability of the owner of the property to properly rehabilitate the building where necessary; (4) the potential for relocating the tenants to comparable housing within the city; and (5) the age, physical condition, financial situation, and length of tenancy of the tenants. Haverhill, Mass., Ordinances, c. 255, §255-99C (2016). If the owner fails to assist with relocation or find comparable substitute housing for the tenants, the notice period can be extended up to three years; otherwise, the notice requirements of the statewide law, Chapter 527 of the Acts of 1983 (approved November 30, 1983), apply. Haverhill, Mass., Ordinances, c. 255, §255-99E (2016). Buildings exempted under Chapter 527 of the Acts of 1983 (approved November 30, 1983)—two- and three-family owner-occupied buildings and buildings with six units or fewer—are also exempted under the Haverhill Ordinance. Haverhill, Mass., Ordinances, c. 255, §255-99G (2016).

44[bookmark: _edn44] . Lexington, Mass., Code c. 63 (2015) (adopted May 13, 1987, and approved by the Attorney General, August 17, 1987).

45[bookmark: _edn45] . Malden, Mass., Rev. Ordinances, c. 3, §3.11 (2016). It is presumed under the ordinance that any eviction is for the purpose of a condominium conversion where certain conditions occur. For instance, there is a conversion when a unit in a building has been sold as a condo; where a master deed has been filed for a building where the unit in question is located; where a master deed has been filed within six months after seeking to "recover possession"; or where any tenant in the building has received a condo notice. The Malden ordinance adopts a variation on one of the concepts first proposed by the ad hoc committee in 1978. Under Malden's law, a person cannot bring any action to "recover possession" of a housing accommodation for condo conversion if the vacancy rate in the city is 5% or less. If that condition exists, a landlord cannot bring an action for eviction until the later of the expiration of the lease agreement or two years from the date of the original conversion notice. However, this section applies only to units where the occupants are in whole or in part over 60 years of age, or where they have lived in the unit for at least five years. The burden is on the tenant to prove age or length of residency. Coverage by this law includes all housing units, excluding only those owned or operated by the federal or state government and two- or three-family owner-occupied units constructed after 1968, except those that have been "substantially rehabilitated" before December 31, 1980. The planning board must issue a certificate of eviction before a court can grant a summary process judgment. The portion of the ordinance that exceeds the statewide law in terms of the scope of buildings covered is not permitted under the statewide law.

46[bookmark: _edn46] . See Chapter 270 of the Code of the City of Marlborough, Article IV (formerly Chapter 63, §§132-134 and 136-140, including §127A as added in July 2005, of the Code of the City of Marlborough).

47[bookmark: _edn47] . See New Bedford, Mass., Code of Ordinances, c. 13, §13-5 (2016) (enacted by Ordinances of Jan. 14, 1988, §1). As with some other local laws, there is a question whether the coverage of 3-unit buildings is beyond the enabling authority granted by the state condo law.

48[bookmark: _edn48] . Newburyport, Mass., Code of Ordinances, c. 5, Art. VIII (2016).

49[bookmark: _edn49] . See Chapter 847 of the Acts of 1974 (approved August 14, 1974). Special permits are usually required where housing development is denser than is usually permitted under local zoning laws. See G.L. c. 40A, §9; Middlesex & Boston St. Ry. Co. v. Board of Aldermen of Newton, 371 Mass. 849 (1977).

50[bookmark: _edn50] . This legislation, Chapter 218 of the Acts of 1985 (approved July 31, 1985), was obtained through a home rule amendment and took the form of an amendment to Chapter 37 of the Acts of 1976 (approved March 31, 1976), which was a prior rent control enabling law for Somerville. However, the 1985 enabling act provided authority independent of rent control, which arguably survived the abolition of rent control in 1994. As of 1985, Somerville had chosen not to have a local rent control ordinance.

51[bookmark: _edn51] . There is some question as to whether Chapter 218 of the Acts of 1985 (approved July 31, 1985) survives passage of G.L. c. 40P and Chapter 282 of the Acts of 1994 (approved January 4, 1995), which prohibit municipalities from having any laws which are part of a scheme of rent control. As a result, and in order to avoid legal challenge, Somerville is only partially enforcing its local condominium ordinance and has withdrawn its implementing regulations.

52[bookmark: _edn52] . The ordinance applies to all rental units except: (a) where the master deed was filed and purchase and sale agreements were signed before September 11, 1980; (b) where the apartments were occupied by the owner before a tenant occupied them; or (c) where the unit will be occupied by the owner or the owner’s immediate family.

53[bookmark: _edn53] . See Chapter 218 of the Acts of 1985 (approved July 31, 1985); Somerville, Mass., Condominium Conversion Ordinances of 1985-89, Art. IV.

54[bookmark: _edn54] . The definition of elderly, handicapped, and low-to-moderate income in Somerville’s 1985 ordinance are the same as in Chapter 527 of the Acts of 1983 (approved November 30, 1983).

55[bookmark: _edn55] . The Law Department of the City of Somerville drafted and recommended new rules for the notice provisions in the existing ordinance, Condominium Conversion Ordinance at Sec. 7-67(a). The recommendation will be adopted or rejected by the Condominium Review Board (“CRB”) after public hearing. If approved, the recommendation would require that for future conversions not currently pending before the CRB where no master deed has yet been filed, a minimum 1 or 2 year notice be provided to the tenants and CRB prior to the filing of a master deed with the Registry of Deeds.


Protections for Tenants Living in Condos

In 1991, the legislature took a first step toward addressing the pressing needs of condominium associations with financial problems and absentee condo owners.56[bookmark: _ednref56]  The 1991 amendments to the state condominium law allow condo associations to collect rent from tenants in cases of prolonged delinquency by unit owners.57[bookmark: _ednref57]  Tenants, in turn, are protected from retaliation by the absentee delinquent owner if they pay rent, or express an intent to pay rent, to the condo association.58[bookmark: _ednref58] 

In early 1993, the legislature adopted additional provisions intended to protect condo associations and tenants residing in condominium units where unit owners were not fulfilling their responsibilities.59[bookmark: _ednref59]  The law gives condo associations a "super-priority" in being able to collect unpaid charges from unit owners (such as unpaid common-area charges, replacement reserves, or the like). This makes it much less likely that there will be prolonged defaults by unit owners.

Under the law, the condo association must designate a person or entity to oversee maintenance and repair of common areas and give written notice to all unit owners of this. When an owner rents to a tenant, the owner must also designate a person to oversee maintenance and repairs in the unit. At the start of a tenancy, the owner must notify the tenant and the condo association in writing of the name and phone number of the person responsible for maintenance of the unit, and also give the tenant written notice of the name and phone number of the person responsible for common-area repairs. Similar written notice must be given when there is any change in the person or entity responsible for repairs.60[bookmark: _ednref60]  Unit owners must also supply the condo association with the name or names of any tenants or occupants of the unit, other than persons who are visitors for less than 30 days.61[bookmark: _ednref61] 

It can still be very difficult for a tenant in a condo unit to get repairs related to common areas done. This is because common-area repairs often require consent of the condo association. The bylaws for the condo association may outline how such decisions are made. However, in the case of an emergency, the unit owner may make such repairs and then bill the condo association.62[bookmark: _ednref62]  A unit owner cannot, however, avoid responsibility under the state Sanitary Code for having a habitable unit because she must get approval from the condo association for common-area repairs.

The law also gives a unit owner who sells to a nonprofit organization the right to provide a nonprofit buyer with financial information about the condo association.63[bookmark: _ednref63]  This indirectly benefits tenants because non-profits will then be able to determine how they can best maintain a controlling interest over the condo and stabilize the property.


Endnotes



56[bookmark: _edn56] . At the time the legislation was passed, almost every condominium complex in Massachusetts had some delinquent owners. In 1992, condominium foreclosures increased by 27% over the previous year. The level of absentee condominium ownership in Massachusetts was 42% at that time. Citizens Housing and Planning Association, "The Growing Condominium Crisis in Massachusetts" (1992).

57[bookmark: _edn57] . G.L. c. 183A, §6(c) (originally enacted by Chapter 554 of the Acts of 1991, Section 1 (approved January 9, 1992)).

58[bookmark: _edn58] . See Chapter 554 of the Acts of 1991, Sections 1–4 (approved January 9, 1992) (including anti-retaliation provision in G.L. c. 183A, §6(c), and adding parallel language to retaliation and eviction defense statutes, G.L. c. 186, §18, and G.L. c. 239, §2A).

59[bookmark: _edn59] . See Chapter 400 of the Acts of 1992 (approved January 14, 1993) (revising various provisions of G.L. c. 183A).

60[bookmark: _edn60] . G.L. c. 183A, §10(k) (corresponds to Chapter 400 of the Acts of 1992, Section 14 (approved January 14, 1993).

61[bookmark: _edn61] . G.L. c. 183A, §4(6).

62[bookmark: _edn62] . G.L. c. 183A, §§5(d)-(g).

63[bookmark: _edn63] . G.L. c. 183A, §10(d).
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Tenants and Foreclosure - Pullout

What Is a Foreclosure?

Foreclosure is when a bank or other lender sells property because the owner did not repay the loan. The bank usually holds an auction, and the highest bidder becomes the new owner.


Protect Yourself - You Are a Bona Fide Tenant If

You moved into your apartment before the foreclosure. 

Your rental agreement was not based on a personal relationship with the old owner. 

You are not the old owner’s spouse, parent or child.



Before a Foreclosure

If you think your apartment is in a property that may be foreclosed, protect yourself right away:


	Keep paying your rent.

	Find or get proof that you paid a security deposit.

	Keep all notices, proof of rent payment, and all communication between you and the owner in a safe place.

	If you think you may be able to buy your apartment, take a course for first-time homebuyers.




After a Foreclosure

Your options after a foreclosure depend on your rental agreement with the old owner and what the new owner wants. You may be able to:

Stay and continue renting. Most tenants in Massachusetts have the right to stay and keep renting after a foreclosure. If you have a Section 8 or other subsidy, you can stay and pay the same amount of rent after a foreclosure. Be careful! If someone other than a bank asks you for rent, ask for proof that they own or manage your building.

Stay until you get evicted. A new owner may try to evict you quickly to sell the property or rent to someone else. You only need to move out if a court orders you to leave. If you are a Section 8 tenant, tenant at will, or a Bona Fide Tenant the new owner can usually only evict you for “just cause.”

Take “cash for keys.” The new owner may offer you money and a written agreement to leave by a certain date. If you get this offer, read the agreement carefully. It may ask you to give up your security deposit, your right to sue, or other things. You do not have to accept the offer. You can negotiate a better agreement that gives you more money and time to move. Or you can fight an eviction. Only a court can order you to leave.

Buy the property. Buying the property may not be easy. But if it is a good price and you can afford it, first-time homebuyer programs and other non-profit loan programs can help.

After Foreclosure

Repairs

All tenants have the right to a safe, decent place to live. The new owner must fix any bad conditions, make repairs, and cannot cut off your utilities.

Utilities

If the old owner paid for your utilities, the new owner must also pay for the same utilities. If a bank is the new owner, it has to pay for utilities.

Security Deposits

If you paid a security deposit to the old owner you should not lose it. The new owner should credit you for the amount you paid and pay interest on your deposit.

Lockouts

The new owner may not lock you out. They are only allowed to enter your apartment if you give them permission, if it is an emergency, or if they have a court order.

Section 8 Rent Increases

If you have a Section 8 voucher or other subsidy, the new owner may not increase your rent. Keep paying the same rent as before. And tell your housing program about the foreclosure.

Avoid Eviction

Pay rent. Pay the old owner until the foreclosure. After the foreclosure, pay rent to the new owner. If you do not know where to pay rent, put your rent in a savings account.

Find out who the new owner is. The new owner should send tenants a notice that tells them the new owner’s name, how to contact the new owner, and where to send the rent. If you do not get a notice, look for one posted in the common area of your building.

Facing an Eviction

If the new owner tries to evict you, you must receive a Notice to Quit. This notice asks you to leave in a certain number of days. You do not have to leave by the date on this Notice.

If you stay past the date in the Notice, the new owner must serve you with a Summary Process Summons and Complaint that tells you there will be a court hearing on the eviction.

File an “Answer” in the court as soon as you get the Complaint. Your Answer tells the court your side of the story. It is very important to file an Answer.

If you are a Section 8 tenant, tenant at will, or a “Bona Fide Tenant” you can usually only be evicted for “just cause.”

Foreclosure evictions are complicated. Get legal help if you can. 

What Is “Just Cause”

An owner has just cause to evict you if you:


	Refuse to allow them to inspect, repair. or show property to potential buyers.

	Create a nuisance at the property.

	Use the property for an illegal purpose.

	Refuse to renew your lease.

	Do not pay rent.

	Do not follow your lease.





How Foreclosure Works

In most cases, foreclosures happen when a property owner does not make the required mortgage payments. The owner’s bank, or other lender, sells the property to get its money back.

The bank must give the owner several notices. This gives the owner a chance to make up the missed payments.

If the owner is in the military, the bank must usually wait at least 9 months until after the owner’s military service ends before it forecloses on a mortgage the owner got before she joined the military.1[bookmark: _ednref1]  Banks usually show they have obeyed this rule by filing a court case.

If the judge decides that no one is in the military, the judge will make a judgment. The judgment will say the bank is not breaking the law if it forecloses. The bank must file the judgment at the Registry of Deeds, in the county where the property is located.

When the bank forecloses, it can hold an auction to sell the property. In Massachusetts, the bank does not have to ask a judge in order to hold the auction.2[bookmark: _ednref2] 

The bank will:


	Set a date for the auction. Advertise the auction in a local newspaper.

	Mail a notice to the property owners and people who owe the mortgage by certified mail.3[bookmark: _ednref3] 

	Hire an auctioneer to stand outside the house to sell the property.

	Hold the auction on the property that is being foreclosed.

	Sell the property to the bidder who offers the most money. Often the bank buys the house at the auction and becomes the new owner.

	As a tenant, you have rights when your landlord gets foreclosed, but you need to take action to protect those rights. The new owner may try to evict you, shut off your utilities, keep your security deposit or last month’s rent, or say you do not have legal rights after the foreclosure.



[image: foreclosure-timeline]

Start to protect your rights as soon as you learn your landlord might lose the property to foreclosure.

If you are a former owner of a foreclosed property, your legal rights are not the same as tenants. See: Rights of Former Homeowners After ForeclosureonMasslegalhelp.org.


Endnotes



1[bookmark: _edn1] . 50 U.S.C.A. § 3953. This is called a Servicemembers Civil Relief Act petition. An amendment passed in 2012 established that the wait period is 1 year. This was extended to be effective until December, 31, 2017. On January 1, 2018, this time period reverts to 9 months. Pub. L. 112–154, title VII, §710(d)(3), Aug. 6, 2012, 126 Stat. 1208 , as amended by Pub. L. 113–286, §2(2), Dec. 18, 2014, 128 Stat. 3093 ; Pub. L. 114–142, §2(2), Mar. 31, 2016, 130 Stat. 326, provided that: "Effective January 1, 2018, the provisions of subsections (b) and (c) of section 303 of the Servicemembers Civil Relief Act (50 U.S.C. App. 533) [now 50 U.S.C. 3953], as in effect on July 29, 2008, are hereby revived."

2[bookmark: _edn2] . When banks foreclose without going to court they use the "power of sale." To use the power of sale, banks must follow all the terms of the mortgage and obey state foreclosure laws.

3[bookmark: _edn3] . G.L. c. 244, § 14.


What to Do First

If you think your rental unit may be foreclosed, protect yourself right away:


	Keep paying your rent,

	Find out who to send your rent to,

	Find out who to contact if your unit needs repairs,

	Take a first time homebuyer’s course, if you think you may be able to buy your rental unit.



1. Keep Paying Rent

Paying your rent is good for you.


	It helps the owner pay her mortgage and avoid foreclosure. If there is a foreclosure, a new owner may want to move into your unit or raise the rent.

	It helps you stay in your apartment if there is a foreclosure. If you pay the rent and you are a “bona fide tenant” or tenant at will with a month-to-month tenancy, you can only be evicted if your new landlord wants to move in or the landlord has “just cause.” See What is a “Bona Fide Tenant”?



Important!

Pay your rent by check or get receipts. If the new owner tries to evict you, you can prove you paid your rent, even if it was to the old owner after the foreclosure.



[bookmark: bonafidetenant] What is a “Bona Fide Tenant”?

You are a “bona fide” tenant if:


	You moved into your apartment before the foreclosure,

	Your rental agreement was not based on a personal relationship with the old owner (lawyers call this an arm’s length agreement), and

	You are not the old owner’s spouse, parent or child.4[bookmark: _ednref4] 





When to Pay

Your landlord’s foreclosure may put your housing at risk. Pay rent before and after the foreclosure.

Who to Pay

If the foreclosure is not final, pay the same person you paid before. Once the foreclosure is complete, stop paying the old owner. Start paying the new owner. Pay even if the new owner does not ask you to pay. If you do not know who the new owner is, see: Find Out Who the Owner Is in this chapter

The new owner should send you a notice that tells you where to send your rent. The new owner should also put a copy of this notice under your door.5[bookmark: _ednref5]  If not, send the new owner a letter asking where to send your payment. You can use Sample Rent Offer Letter (Form 26) for your letter. Keep a copy of the letter for your records.

If the new owner does not respond or does not accept your rent, put your rent money in a separate bank account. This will protect you if the new owner tries to evict you or says you did not pay rent.

If you have the rent money you have power if the new owner tries to evict you. You can:


	Pay the new owner the rent you set aside if the new owner will let you stay;

	Leave if the new owner agrees not to collect the old rent payments; or fight to stay in your unit even if the landlord tries to evict you in court.



What to Pay

If the new owner asks about your rental agreement, like how much rent you pay and if you pay for heat or electricity, answer her questions. Keep paying the same rent amount. The new owner can only raise your rent if she takes you to court and proves that the rent you pay now is “unreasonable.”6[bookmark: _ednref6] 

[bookmark: whoisowner] 

2. Find Out Who the Owner Is

Before the Foreclosure

Until the property is sold and the foreclosure is complete, the owner of your rental property is the same as before. Sometimes, the owner can make an agreement with the bank and stop the foreclosure, even as late as the day of the auction.

At the Foreclosure

Anyone can buy the property at the foreclosure auction, including:


	You or another tenant,

	Any other person or company, or

	A bank.



After the Foreclosure

If the foreclosing bank buys the property and becomes the new owner, it will probably sell the property later. They will probably use a real estate broker or lawyer.7[bookmark: _ednref7]  The bank’s broker or lawyer may be the only contact you have with the new owner.

After the foreclosure, you need to find out who the new owner is so you can:


	Pay rent,

	Get help with needed repairs or other problems,

	Protect yourself from eviction, and

	Protect your security deposit and if you paid it, last month’s rent.



If you were not told who the new owner is, there are several ways to find out:

Notice in the Common Area – The new owner must post their contact information in the common area of your building.8[bookmark: _ednref8]  Not all new owners do this, but if the contact information in the common area has changed, that is probably the new owner.

Notice from the Bank – The foreclosing bank must send a notice to all tenants within 30 days of the sale.9[bookmark: _ednref9]  Important: Keep all letters the bank sends you together, in a safe place.

Letter from the New Owner – If the foreclosing bank is the new owner, the bank or its lawyer will send you a notice about where to send your rent.10[bookmark: _ednref10]  Caution! If someone other than the bank asks you for rent, ask for proof that they own or manage your building.

Ask the Real Estate Broker or Lawyer – Sometimes the new owner's real estate agent or lawyer will contact you. Ask for proof that they work for the new owner and ask them who the new owner is.

Check Public Records & Auction Notices – Check your County Registry of Deeds online to see if a Servicemembers Civil Relief Act Petition 1[bookmark: _ednref1]  or judgment has been filed. You can search using the property address. If it has been filed, the foreclosure process was started. Look on the petition or judgment to find the name of the bank and the bank’s lawyers. You can call the lawyer’s office, they may tell you the status of the foreclosure. You can call the bank and ask if there is an auction scheduled or if one has taken place. Also search your County Registry of Deeds online for a foreclosure deed.11[bookmark: _ednref11]  If you find one for your address, the property has already been foreclosed, and the foreclosure deed will list the new owner’s name.

Important

Not all new owners record the foreclosure deed right away. The foreclosure sale may be complete even if you cannot find the foreclosure deed at the Registry of Deeds.

Check the records at your town’s Tax Assessor’s Office. Banks must notify the local tax assessor’s office when they sell a property at a foreclosure sale.12[bookmark: _ednref12]  Some Tax Assessor’s Offices let you search for this information online.13[bookmark: _ednref13]  Other offices require you to call or go in person.



Contact MERS – They are a private company that tracks mortgage loans nationwide. They will probably know if the bank has hired a servicer to manage the foreclosure. Call toll-free: 888-679-6377, or visit: their website.

Check Auction Listings –Some auctioneers have websites where they list upcoming and recently completed auctions. Try:

www.harmonauctions.com

www.re-auctions.com

www.baystateauction.com.

The bank must also list auctions in print newspapers. Look for a notice in Banker and Tradesman and your local newspaper.

[image: safe-folderxsm]




	
Keep all letters and papers that old owners, new owners, and banks send you together in a safe place.






Endnotes



4[bookmark: _edn4] . G.L. c. 186A, §1.

5[bookmark: _edn5] . G.L. c. 186A, §3.

6[bookmark: _edn6] . G.L. c. 186A, §5.

7[bookmark: _edn7] . Mortgages are often bought and sold, so the holder of the mortgage at the time of the foreclosure sale may not be the same company that gave your landlord her original loan. Many mortgages have been packaged into "investment vehicles" and sold to groups of investors. These investors often form a trust and hire a bank as the trustee of the trust. The trustee usually works with one or more "servicers," companies that collect payments and manage the foreclosure process. It may be hard for you to identify the servicer who is managing the apartment you rent, even though the servicer is often the company that is making decisions about what will happen to the building and the people who live in it. The lenders also usually work with real estate agents who list and sell the property after foreclosure.

8[bookmark: _edn8] . G.L. c. 186A, §3; 105 C.M.R. §410.481.

9[bookmark: _edn9] . G.L. c. 244, §15A.

10[bookmark: _edn10] . G.L. c. 186A, §3.

11[bookmark: _edn11] . www.masslandrecords.com

12[bookmark: _edn12] . G.L. c. 244, §15A.

13[bookmark: _edn13] . For Boston, at www.cityofboston.gov/assessing/search/; for Springfield, at www3.springfield-ma.gov/finance/assessors/; for Worcester, at www.worcesterma.gov/e-services/search-public-records/property-values.


Your Options After a Foreclosure

Your options after a foreclosure depend on what the new owner wants and does, and what you want.

You could:


	Stay and continue renting,

	Stay until eviction,

	Take “cash for keys,” or

	Buy the property.



Read more to understand these options before you decide what to do.

1. Stay and Continue Renting

[bookmark: bonafidetenant] 

a. Bona Fide Tenants

Most bona fide tenants in Massachusetts can stay and continue renting after a foreclosure if the foreclosing bank or other mortgage lender buys the property.14[bookmark: _ednref14]  If you were renting the property before the foreclosure, you have the right to stay even if the new owner wants you to move.

You are a bona fide tenant and you can stay if:


	You moved in before the foreclosure,

	Your rental agreement was not based on a personal relationship with the old owner (lawyers call this an arm’s length agreement) and

	You are not the old owner’s spouse, parent or child.15[bookmark: _ednref15] 



Caution! Even bona fide tenants have to move out sometimes.

You can stay in your unit after the foreclosure unless:


	The foreclosing bank sells the property to someone else;16[bookmark: _ednref16]  or

	You do something wrong that gives the owner just cause  to evict you. See Foreclosing Owner Must Have Just Cause to Evict.



Important

If a person or real estate investment company buys the property, you have fewer rights than if the bank buys it. A person or real estate investment company does not need just cause to evict you. They can evict you for no reason unless you are a Section 8 tenant. But, if you are a tenant, you have tenant’s rights and the new owner must take you to court to evict you.



To learn how to fight an eviction, see Chapter 12: Evictions.

b. Section 8 Tenants

If you have a Section 8 or other subsidy, you can stay in your unit and pay the same amount of rent after a foreclosure.17[bookmark: _ednref17]  The new owner must accept payment from you and the housing agency. It is a good idea to let your housing agency know about the foreclosure. The new owner can only evict you for reasons under your lease or for just cause if you are also a bona fide tenant or tenant at will.18[bookmark: _ednref18] 

Tenants at Will Tenants at will, who are month-to-month tenants, have the same rights as a bona fide tenant if the foreclosing bank buys the property at the auction. They can only be evicted for just cause or if the property is sold to someone else. You know you are a tenant at will if you paid rent to the former homeowner. Sometimes you are a tenant at will even if you paid discounted or irregular rent.19[bookmark: _ednref19] 

c. Tenants who are NOT “bona fide tenants”

Some people do not have bona fide tenant rights. For example, former owners, their immediate family, and people who did not pay rent before the foreclosure are not bona fide tenants. See What is a “Bona Fide Tenant”? in this chapter.

If you are not a bona fide tenant or tenant at will, you may have other rights:

Tenant Rights – Those who paid rent before the foreclosure, even if they are not tenants at will, do not have to leave the unit just because of the foreclosure.20[bookmark: _ednref20]  If the new owner wants to make you leave, she must ask a court to evict you.21[bookmark: _ednref21] 

Licensee Rights – If you were living at the property before the foreclosure and you had the old owner’s permission but did not pay regular rent, you are probably a licensee. Licensees have fewer protections than tenants.22[bookmark: _ednref22]  The new owner must ask a court to evict you if she wants you to leave.23[bookmark: _ednref23] 

Trespasser Rights – If you moved into the property after the foreclosure and you did not have the new owner’s permission, you are a trespasser. It does not matter if you thought you had permission. To make you leave, the new owner must go to court for an eviction order or an Injunction.24[bookmark: _ednref24]  You get shorter notice and have fewer legal protections than tenants.25[bookmark: _ednref25] 

If you are not a bona fide tenant and you want to stay, ask the new owner to rent to you. Some new owners are happy to have good tenants who already live in the property. They may be willing to rent to you. Others will try to evict you quickly so they can sell the property or rent the apartment to someone else. Either way, you only need to move out if a court orders you to leave.

2. Stay Until Eviction

After a foreclosure, the new owner may give you a Notice to Quit. You do not have to leave. After you get the Notice to Quit, the new owner will probably ask the court to evict you. You only have to leave if the court orders you to.

If the new owner asks the court to evict you, you can fight the eviction or make an agreement to leave in a certain number of days. Learn how to fight an eviction. See Chapter 12: Evictions. Also see What the New Owner Must do to Evict You, below.

If you know you want to move, go to court to see if you can make an agreement to leave. An agreement will let you pick a move out date you and your landlord agree on. You may also receive money or “cash for keys” if you agree to move out. See how to make an agreement Negotiating a Settlement of Your Case (Booklet 10). An eviction will be on your public record.

Sometimes tenants stay in their homes for many months after a foreclosure and do not hear from the new owner. If you need help getting repairs made and you do not know what to do see Repairs After Foreclosure.

3. Take “Cash for Keys”

Sometimes after a foreclosure, new owners look for less expensive ways to get you to leave than eviction. Some owners send a letter or visit you at home to offer you money to move out quickly. Sometimes their real estate agents will make these offers. They may offer you money if you leave by a certain date. This is called a “cash for keys” offer.

If you do not accept the first “cash for keys” offer, and you decide to fight the eviction, you can usually stay in your home longer than the offer. You may still be able to move out at a later date if you want, and may get more money.

Warning!

Before you accept a cash-for-keys offer, make sure you understand what it means for you. Most cash-for-keys agreements make you give up more than just the keys. They may ask you to sign a paper “giving up all legal claims” against the new owner, including your right to:


	Get your security deposit back,

	Get money for utility shutoffs, or

	Make them responsible for bad conditions or injuries at the property. If you sign a cash-for-keys offer, but change your mind later, you can stay. You only have to leave if a court decides to evict you.





4. Buy the Property

The new owner may put the property up for sale, or you can make an offer, even if it is not for sale. Sometimes the new owner will wait until all tenants move out before she puts the property on the market.

If you want to try to buy the property:



	If you or a family member have good credit, you should apply for a home loan. Contact a First-Time Home Buyer Program. They can give you more information and help with your down payment or closing costs.

	If you have a bad credit rating, you may be able to get a loan from a non-profit lender, like Boston Community Capital (BCC). BCC can buy the property from the bank or the new owner, then sell it to you with a BCC loan. You may have to pay a higher interest rate. They also have a rule that if you sell the house later you share the profit with them.



Tip

Buying the property may not be easy. But if it is a good price that you can afford, do not give up!




Endnotes



14[bookmark: _edn14] . A mortgage lender may be the Federal National Mortgage Association (Fannie Mae) or the Federal Home Loan Mortgage Corporation (Freddie Mac).

15[bookmark: _edn15] . G.L. c. 186A, §1. Even if you are a family member of the former homeowner, you may still be able to stay if you are a tenant at will.

16[bookmark: _edn16] . G.L. c. 186A, §2. A foreclosing owner can evict a tenant if a binding purchase and sale agreement has been executed with a bona fide third party purchaser.

17[bookmark: _edn17] . G.L. c 186 §13A.

18[bookmark: _edn18] . G.L. c 186 §13A.

19[bookmark: _edn19] . Ducker v. Ducker, 1997 Mass. App Div. 147 (Northern District, September 22, 1997)(Court finds that payment of taxes, water, and sewer and utility bills is sufficient consideration to support creation of tenancy at will and 90 days’ notice was required prior to eviction.) See also FNMA v. Duarte, 84 Mass. App. Ct. 1136 (2014) (In a Rule 1:28 decision, the court noted that a tenancy at will requires consideration and the consent of both parties, and although consideration usually takes the form of rent, any consideration that would support a contract is sufficient. Affidavits and exhibits submitted by Ms. Duarte and her mother created a triable issue as to whether their “arrangement” was an oral agreement to create a tenancy at will and was supported by adequate consideration, and if there was a tenancy at will, whether the notice to quit was adequate.)

20[bookmark: _edn20] . Wells Fargo Bank v. Robert, Northeast Housing Court, No. 12-SP-2836 (Kerman, J., October 23, 2013) (Daughter of former mortgagor had a written lease with the former owner prior to the foreclosure. The notice to quit informed her she had 90 days to vacate "if you are a tenant", but the new owner commenced summary process prior to the expiration of 90 days. The Judge dismissed the case based upon this.) See also FNMA v. Rodriguez, Northeast Housing Court, No. 13-SP-3622 (Kerman, J., April 23, 2014) (At least a 30 day notice to quit was required for sister of former mortgagor who paid rent prior to the foreclosure pursuant to G.L. c 183, §§12 & 13.)

21[bookmark: _edn21] . The use of injunctions as a substitute for summary process is frowned upon, because summary process is considered an adequate remedy at law. See Attorney General v. Dime Savings Bank, 413 Mass. 284, (1992) (barring foreclosing bank from evicting former owners or tenants of former owners by injunction for trespass). See also Serreze v. YWCA of Western Massachusetts, Inc., 30 Mass. App. Ct. 639, (1991) (Although a classic tenancy relationship did not exist, the court found a breach of quiet enjoyment under G.L. c. 186, §14 after a self-help eviction as the plaintiffs, as "occupants" of "residential premises," qualify for its protections and remedies). In some cases, though, even if summary process is required, an owner may be able to get injunctive relief where there is an immediate danger that needs to be addressed pending the outcome of the eviction. New Bedford Housing Authority v. Olan, 435 Mass. 364, (2001) (while public housing tenant is entitled to request jury trial where tenancy is annulled under G.L. c. 139, §19, preliminary injunctive relief prior to trial is possible if there is ongoing violence or drug activity in unit).

22[bookmark: _edn22] . Licensees are not allowed to raise certain defenses in court. Spencer v. Reynolds, Boston Housing Court, 12-SP-1987 (Muirhead, J., June 27, 2012) (Defendant moved into property at owner’s invitation, but relationship deteriorated. Court finds that defendant was a licensee and not a tenant and finds license properly revoked. No G.L. c. 239, §8A rights to defense or counterclaim for licensee. As occupant, defendant can bring claims for breach of warranty and habitability, but would have to be pursued separately. )

23[bookmark: _edn23] . Owner cannot evict person lawfully in occupancy except through summary process under G.L. c. 239 or other appropriate civil process. G.L. c. 184, §18. Beacon Park Associates v. Corbett, Mass. App. Ct. (unreported), No. 96-J-693 (Lawrence, J., October 25, 1996) (single justice opinion authorizing injunction to exclude occupant who was licensee) See, Schachtel v. Hassan, Boston Housing Court, 08-CV-974 (Muirhead, J., December 18 2008) (Court finds that defendant allowed plaintiff to occupy premises and he had key and was free to come and go. No evidence to support claim Plaintiff paid rent. Court finds that it was plaintiff's burden to show that he paid rent, and absent such proof, he was a licensee; licensee entitled to reasonable notice of revocation of license, and if licensee then fails to vacate, licensor can only obtain relief through court. Court enters judgment for plaintiff and permanent injunction against removing him from premises without due process; owner is free to utilize summary process.) The criminal trespass statute, G.L. c. 266, §120, which allows arrest of persons not lawfully on property, does not apply if the person was an authorized occupant at some point prior to a claim of trespass.

24[bookmark: _edn24] . Housing Courts allow the use of civil injunctions to declare that someone is a trespasser or licensee without right to occupy. See Beacon Park Associates in previous note (single justice opinion authorizing injunction to exclude occupant who was a terminated licensee.) Seeking such an injunction avoids illegal self-help (and possible damages for doing that). However, if there is a colorable claim of a tenancy, courts will usually deny an injunction.

25[bookmark: _edn25] . U.S. Bank National Assn. v. Adekunle & Anjorin, Boston Housing Court, 12-SP-3433 (and related civil action) (Winik, F.J., April 13, 2014) (Court authorizes changing of locks without further notice and holds that any personal property remaining in the property is deemed abandoned.)


Utilities After a Foreclosure

1. Who Pays Utilities After the Foreclosure

If your old landlord paid for your utilities, then the new owner must pay for the same utilities. If a bank is the new owner, it has to follow the same rule.26[bookmark: _ednref26]  In Massachusetts, usually tenants only pay utilities if they have agreed in writing to do so.27[bookmark: _ednref27] 

You only have to pay utilities if:


	Water – If your apartment has a separate water meter, you agreed in writing to pay for the water, and the owners filed a certificate complying with the water law.28[bookmark: _ednref28] 

	Heat and hot water – You and the old owner agreed in writing that you would pay them.29[bookmark: _ednref29] 

	Electricity and gas – Your unit has a separate meter and you agreed in writing that you would pay.30[bookmark: _ednref30] 



For more information about utilities and who should pay for them, see Chapter 6: Utilities.

2. What to Do if the Utilities are Shut Off

If a utility the old landlord used to pay gets shut off, or the utility company sends you a notice that they may shut-off service:


	Notify the new owner right away.

	Tell the new owner she must pay the bill and restore service or stop the shut-off.

	Contact the utility company. Ask them to restore the service, or not shut it off. Tell them your building was foreclosed. Give them the new owner’s name. Most utility companies will not shut off services if you are in a foreclosed building.

	If the utility company does not help you, call the Department of Telecommunications and Energy (DTE) hotline. DTE will contact the utility company if they have not followed the law.31[bookmark: _ednref31] 

Outside Boston: 800-392-6006

Boston area: 617-305-3531





	You can also ask the court to order the new owner to pay the utility bills.



To learn more about preventing utility shut-offs, see Chapter 6: Utilities.


Endnotes



26[bookmark: _edn26] . The definition of “owner” in the Massachusetts State Sanitary Code is: “Owner means every person who alone or severally with others: (1) has legal title to any dwelling, dwelling unit….” 105 C.M.R. §410.020. It is the owner who must supply the occupant with heat, hot water, electricity and gas unless the occupant agrees in writing. 105 C.M.R. §§410.180, 410.190, 410.200, 410.201, 410.354, 410.355.

27[bookmark: _edn27] . 105 C.M.R. §§410.180, 410.190, 410.200, 410.201, 410.355. If no such written agreement exists, the owner is legally responsible for the cost of heat and hot water even if the tenant orally agrees to pay for them. Young v. Patukonis, 24 Mass. App. Ct. 907 (1987). See also 105 C.M.R. §410.354 (Property owner must pay for electric and gas bills unless there are separate meters and a written agreement saying tenant must pay).

28[bookmark: _edn28] . Landlords may bill tenants separately for water if all of the following requirements are met:


	Landlord has installed submeters that measure actual water used in your apartment;

	Landlord has installed low-flow fixtures;

	Your tenancy started on or after March 16, 2005

	Previous tenant was not forced out;

	There is a written rental agreement that spells out water bill arrangements; and

	Landlord has filed proper certification.



If the landlord has failed to follow any one of the above requirements, she cannot bill you directly for water. 105 C.M.R. §410.354 (D).

29[bookmark: _edn29] . 105 C.M.R. §§410.180, 410.190, 410.200, 410.201, 410.355. If no such written agreement exists, the landlord is legally responsible for the cost of heat and hot water even if the tenant agrees to pay for them. Young v. Patukonis, 24 Mass. App. Ct. 907 (1987). See also 105 C.M.R. §410.354 (Property owner must pay for electric and gas bills unless there are separate meters and a written agreement saying tenant must pay.).

30[bookmark: _edn30] . 105 C.M.R.§410.354.

31[bookmark: _edn31] . See 220 C.M.R. §25.04 for the process utility companies must follow before terminating services to a tenant.


Repairs After Foreclosure

To get repairs made, you can:


	Notify the owner in writing, and ask her to make the repairs.32[bookmark: _ednref32] 

	Ask your Board of Health to do an inspection and give you a report.

	After the Board of Health orders the repairs, make the repairs yourself and subtract the cost from your rent.

	After the Board of Health gives the landlord notice about the problems you can withhold some or all of your rent until repairs are made.





	Withhold rent after you give the landlord notice.

	Ask the Court to order the owner to make the repairs. Ask for a Temporary Restraining Order or TRO. The court clerk can give you the form. Or you can use Temporary Restraining Order (Form 15).



Make sure you understand your options before you decide what to do.

1. Notify the Owner about the Problems

Notify the owner right away about problems. Notify her by email or mail. Even if you talk to the owner about the problem, put it in writing. You may need proof later. Use Repair Demand Letter (Form 10).

Your letter or email should:


	Be dated,

	List all the problems, and

	Say you want the owner to fix them.



Important!

Keep a copy of every letter or email you send the owner. Also keep a record of everything you do to try to fix the problem. You can also notify the new owner’s real estate agent, property manager, or lawyer. The owner must repair problems in your unit and the common areas of your building. She must also take care of snow removal.33[bookmark: _ednref33] 



To learn more about repairs, see Chapter 8: Getting Repairs Made and Housing Code Checklist (Booklet 2).

2. Ask Your Board of Health to Do an Inspection

If your situation is very serious, like having no heat in the winter, ask the Board of Health to do an emergency inspection. Give them the new owner’s name, address, and phone number. If the Board of Health says there is a violation of the sanitary code, they give a copy of the report to the owner and order her to make repairs by a certain deadline.34[bookmark: _ednref34]  They should also give you a copy of the report. If they do not, ask for a copy.

Tip

You can find your local Board of Health phone number online or at your town hall.



3. Repair and Deduct or Withhold Rent

If the new owner accepts your rent, but refuses to make repairs ordered by the Board of Health you can either:


	Make the repairs then subtract the cost from your rent,35[bookmark: _ednref35]  or

	Withhold rent until the owner makes the repairs.36[bookmark: _ednref36] 



To repair and deduct the cost of repairs from your rent follow these steps:


	Ask the Board of Health to do an inspection. They should give you and the new owner a copy of the report that lists the problems that need repair. If they do not give you a copy, ask for one.

	Wait 5 days to see if your landlord begins or contracts to make necessary repairs or 14 days to see if they are ‘substantially’ complete.

	Get the repairs done, and keep receipts.

	Subtract the cost of the repairs from the rent.

	Send copies of the receipts and your calculations to the owner when the rent is due. You may deduct only a total of 4 month’s rent in any 12-month period or the number of months you have lived there if less.37[bookmark: _ednref37] 



To withhold some or all of your rent follow these steps:


	Make sure that the owner has notice of the bad conditions. Call the Board of Health and ask them to do an inspection. They should give the new owner a copy of the report that lists the problems.

	If the owner refuses to make repairs do not pay the rent. Instead put your rent money in a separate bank account until the repairs are made. This may protect you if the new owner tries to evict you or says you did not pay rent.38[bookmark: _ednref38] 



Caution!

These options are complicated. If you do not do either of them correctly, you may get evicted. Before you decide to use these options, see: Chapter 8: Getting Repairs Made and Rent Withholding Letter (Form 12) and Repair and Deduct Letter (Form 13).



4. Get a Court Order

You can ask the court to order the owner to make the repairs. Follow these steps:


	Ask the Board of Health to do an inspection. They should give you and the new owner a copy of the report, which lists the problems that need repair. If they do not give you a copy, ask for one.39[bookmark: _ednref39] 

	If the owner refuses to make repairs after getting this report, take a copy of the report to your local housing or district court. Also take this information with you:

	The name, address, and phone number for the new owner, or her property manager or real estate agent.

	If the old owner is fighting to keep your building, you could also include the old owner’s information.





	Fill out a court form that asks for a Temporary Restraining Order (TRO). The court clerk can give you the form. Or you can use Temporary Restraining Order (Form 15).

	The clerk will ask you to pay a filing fee. If your income is low, you can ask the court to waive the fee. Frist, you will have to fill out and file the Affidavit of Indigency Form (Booklet 9).



5. Take Photos and Keep Notes

Good documentation will help you get the problems fixed or win your case if you have to go to court.


	Take photos of the problems.

	Keep notes or make a list of each time you tell the owner about the problems.

	Keep copies of any letters or emails about the problems you send.

	Keep the receipts if you have to fix something yourself.

	The best way to document the problems is to call your local Board of Health or Inspectional Services Department, and ask for an inspection.




Endnotes



32[bookmark: _edn32] . During the period between the foreclosure auction and the execution of the foreclosure deed, the "mortgagee-in-possession," i.e., the lender that conducted the foreclosure sale, is responsible for repairs. See section 3 in the definition of "owner," in 105 C.M.R. §410.020.

33[bookmark: _edn33] . 105 C.M.R. §410.452.

34[bookmark: _edn34] . 105 C.M.R. §§410.830, 410.833.

35[bookmark: _edn35] . G.L. c. 111, §127L. See also 940 C.M.R. §3.17(1)(h).

36[bookmark: _edn36] . G.L. c. 239, §8A.

37[bookmark: _edn37] . G.L. c. 111, §127L.

38[bookmark: _edn38] . G.L. c. 239, §8A.

39[bookmark: _edn39] . 105 C.M.R. §410.833.


What the New Owner Must do to Evict You

1. Foreclosing Owner Must Have Just Cause to Evict

If you are a bona fide tenant, or a tenant at will in a property bought by the foreclosing bank at auction, you can stay in your unit after the foreclosure unless:


	You do something wrong that gives the owner just cause to evict you,40[bookmark: _ednref40]  or

	The foreclosing owner sells the property to a bona fide third party purchaser.



The foreclosing owner has just cause to evict you if you:


	Refused to give the foreclosing owner reasonable access to the unit to inspect, make repairs, or show the property to potential buyers,

	Created a nuisance or problem at the property,41[bookmark: _ednref41] 

	Allowed the property to be used for an illegal purpose,

	Refused to renew your lease,42[bookmark: _ednref42] 

	Did not pay rent.

	Did not follow your lease or a rule or responsibility. The owner must send you a notice that says what you did wrong. She must give you 30 days to correct the problem. If you correct the problem by the deadline she cannot evict you.43[bookmark: _ednref43] 

	Even if you do nothing wrong to give the owner just cause to evict you, the foreclosing owner can evict you if they enter into a binding sales contract to sell the house.



2. What Steps Must the Owner Take

If a new owner purchases the property after foreclosure, the new owner cannot force you out, lock you out, or shut off your utilities.44[bookmark: _ednref44]  The new owner can ask the court for an eviction order, but that takes time. You will have a chance to tell the judge why you should not be evicted. You can ask the court or a mediator for more time.

If the new owner wants to evict you, she must follow these steps:


	Send you a Notice to Quit. This notice says your tenancy is over. It will tell you the number of days before the owner can go to court to evict you.

	Send you a Summary Process Summons and Complaint. The Complaint tells you that the owner is asking the court to evict you. The Summons tells you when to come to court and when to file an Answer.

	File the Summons and Complaint with the court prior to the Entry date.

	Show up at the court hearing on the date in the Summons and prove that she has the right to evict you at trial.



a. Notice to Quit

The first step in the eviction process is a Notice to Quit. You do not need to leave when you get a Notice to Quit. The new owner must give you the following notice before an eviction:




	Reason for eviction
	Days before owner takes you to court





	If the foreclosure occurred in 2014 or earlier.45[bookmark: _ednref45] 
	90 days notice.



	If you did not pay your rent46[bookmark: _ednref46] 
	14 days notice



	Most other reasons47[bookmark: _ednref47] 
	1 month notice (if you pay monthly; otherwise the number of days in your regular rental period.)



	If you do not pay regular rent48[bookmark: _ednref48] 
	3 months notice, or, the rental pay period if it is between 30 days and 3 months.





Learn more about eviction notices in Chapter 12: Evictions – Receiving Proper Notice.

b. Summons and Complaint

If you do not leave by the deadline in the Notice to Quit, the new owner must serve you with a Summons and Complaint. A constable or sheriff must hand this paper to you or to an adult in your home. If the officer cannot hand it to you, he will leave it at your door. He will also mail you a copy.49[bookmark: _ednref49] 

If you receive a Notice to Quit or a Summons and Complaint , do not ignore it. See a sample Summons and Complaint (Form 19).

Read it carefully so you will know:


	Where to go to court,

	When to go to court, and

	When the deadline for filing your Answer is.



Learn more about summons and complaints in Chapter 12: Evictions - Receiving Proper Notice.

c. Answer

The Answer is your first chance to tell the Judge your side of the story. If you want to fight the eviction or just get more time it is very important to file an Answer. See Answer (Booklet 3).

d. Discovery

Discovery is how you get information from the owner about her case against you in court and information to help your case. To learn how to make the new owner give you copies of her proof, see Discovery for Tenants in Foreclosed Properties (Booklet 4A) and Chapter 12: Evictions - Fighting an Eviction in Court.

e. Legal Help

Foreclosure cases are complicated. It is important to try to get legal help when you fill out the Answer and Discovery forms. For information about where to find a lawyer go to: See Find Legal Aid.

Some courts have volunteer lawyers who help tenants on “eviction day.” These lawyers offer limited help. Not all courts have volunteer lawyers. Call the court where your case is to see if there are volunteer lawyers available.

f. Court Hearing

If your landlord wants to evict you, she must go to court and give evidence to the judge. The new owner will not automatically win the case. You have a right to a court hearing to fight the eviction.50[bookmark: _ednref50] 

g. Defense to Eviction

At the hearing, you will be able to present your defense - a reason why the landlord cannot evict you. Your defense might be one of these:


	Foreclosure was not done correctly. If you show it was not done correctly, the new owner does not have the right to evict you.51[bookmark: _ednref51] 

	Notice was not given correctly. If you show that the owner did not record the foreclosure deed in the Registry of Deeds,52[bookmark: _ednref52]  before she gave you the Notice to Quit, you cannot be evicted. It does not matter if the deed was already signed.53[bookmark: _ednref53] 

	The new owner violated your lease or broke a law related to your apartment.

	There are problems with your security deposit like your landlord did not keep it in a separate bank account.54[bookmark: _ednref54] 

	There are bad conditions in your rental unit. If this is your defense, notify the landlord about the bad conditions as soon as possible and offer to pay rent.



To learn more about how to defend your case, see Chapter 12: Evictions - Fighting an Eviction in Court.


Endnotes



40[bookmark: _edn40] . G.L. c. 186A, §1, the definition of “Just cause.”

41[bookmark: _edn41] . G.L. c. 139, §19.

42[bookmark: _edn42] . G.L. c.186, §13A.

43[bookmark: _edn43] . G.L. c. 186A, §4(a)(ii) requiring a foreclosing owner to give a tenant 30 days written notice to cure a material violation of an obligation or covenant of the tenancy or occupancy. See G.L. c. 186A, §4(b) outlining when the notice is necessary.

44[bookmark: _edn44] . G.L. c. 186, §14; 105 C.M.R. §§410.180, 410.190, 410.200, 410.201, 410.355.

45[bookmark: _edn45] . The argument is that the Protecting Tenants at Foreclosure Act (which expired December 31, 2014) applies where title to the property changed in 2014 or earlier. Title VII of Public Law 111–22 section 702. The law protected tenants of properties where the tenancy was initiated before the “notice of foreclosure,” and said that the successor took title to the property subject to the rights of the bona fide tenant. Notice of foreclosure is defined in section 702(c) as “the date on which complete title to a property is transferred to a successor entity or person as a result of an order of a court or pursuant to provisions in a mortgage, deed of trust, or security deed.” As long as title passed in or before 2014, the successor takes title subject to the tenant’s rights – the tenant got the rights at the time title transferred.

46[bookmark: _edn46] . G.L. c. 186, §§11 and 12.

47[bookmark: _edn47] . G.L., c. 186, §12.

48[bookmark: _edn48] . G.L. c. 186. §12 provides that for termination of a tenancy at will an owner is required to give a lawful occupant a three month notice to vacate the premises unless the owner establishes that rent was payable at periods of less than three months, in which case the greater of a “30 day” or rental pay period notice is sufficient. Ducker v. Ducker, 1997 Mass. App Div. 147 (Northern District, September 22, 1997)(Court finds that payment of taxes, water, and sewer and utility bills is sufficient consideration to support creation of tenancy at will and 90 days notice was required prior to eviction.)

49[bookmark: _edn49] . G.L. c. 223, §31; U.S.P.R. 2(b).

50[bookmark: _edn50] . G.L. c. 239, §8A.

51[bookmark: _edn51] . See, e.g., Bank of New York, trustee v KC Bailey, 460 Mass. 327 (2011).

52[bookmark: _edn52] . To determine whether a property is registered land, contact your local Registry of Deeds or go to //www.masslandrecords.com. Land that is not registered is called "recorded land.”

53[bookmark: _edn53] . Bank of New York, trustee v KC Bailey, 460 Mass. 327 (2011).

54[bookmark: _edn54] . G.L. c. 186, § 15B.


You Can Stay in Your Place After the Eviction

Even if the court says the owner can evict you, you may be able to postpone or prevent the eviction. But you must act quickly. To learn more, see Chapter 12: Evictions - Challenging a Court - Ordered Eviction.

a. If the Court Orders You Out

If the owner wins the eviction case, she will get a paper called an execution 10 days after the court enters the judgment. The landlord can use the execution to have a sheriff or constable physically remove you and your things from your home.

The constable or sheriff must give you 48 hours notice before he moves you out. Only a constable or sheriff can physically move you out.

b. Getting an Order to Postpone the Move Out

If you need more time to move ask the court to postpone the date you have to move out. Immediately fill out the form in Stay (Booklet 8).

If you are 60 or older or you have a disability, you may ask for up to 12 months; all other tenants may ask for up to 6 months.55[bookmark: _ednref55]  The court will decide how much time to give you.

Note

The court will usually not allow you to stay longer if it was your own fault you were evicted like you did not follow the terms of your lease.



c. Appealing

If you lose and you still think you should have won your case, you may appeal the court's decision. You must file an appeal within 10 days of the court's decision.56[bookmark: _ednref56]  Appeals are very complicated. It is important to try and get a lawyer.

d. Requesting an Order to Stop the 48-Hour Move-Out Notice

If you get a 48-hour notice from a constable and you are not able to move out, you can file a complaint for a temporary restraining order. The complaint asks the judge to stop the constable from moving you out. See Temporary Restraining Order (Form 15). You have to pay a filing fee. If you cannot afford the fee, file an Affidavit of Indigency (Booklet 9).

e. If You Cannot Get an Order to Stop or Postpone the Eviction

Only a constable or sheriff can physically move you out. He must give you at least 48 hours written notice written before he makes you leave. When the constable arrives, he will have the execution paper. This paper lists the names of the adults to be evicted.

The constable cannot evict you:


	If you live at the property and you are over 18 but your name is not on the court papers or the execution paper.57[bookmark: _ednref57] 

	If your name is not on the court papers or the execution, the officer cannot evict your family either.58[bookmark: _ednref58]  Show the officer your ID and proof of your address. Explain that your name is not on the court papers and he must not evict you.

	But if you get a subsidy to help pay the rent, not every adult needs to be listed on the execution. Only the head of household who signed the rental contract needs to be on the execution.



To learn more about all of the above, see Chapter 12: Evictions - Challenging a Court-Ordered Eviction.


Endnotes



55[bookmark: _edn55] . G.L. c. 239, §9.

56[bookmark: _edn56] . G.L. c. 239, §5; U.S.P.R. 12.

57[bookmark: _edn57] . A person entitled to live at a property cannot be removed without due process of law. U.S. Const. amend. V and Mass. Const. Art. XII and XV. “An eviction action is personal and cannot be sustained against ‘John Doe’ or ‘all others.’ Each tenant at the property must be identified by name on both the notice to quit and the summary process summons and complaint.” Barros v. Jiminez, (Boston Housing Court no. 09H84-SP-1255 (Muirhead, J., April 29, 2009.)

58[bookmark: _edn58] . See e.g., Santana v. Brooks, Boston Housing Court, 05-SP-00541 (Pierce, J., Apr. 14, 2005) (holding the landlord had to bring one case against both members of a couple who were both lessees for purposes of judicial economy.)


How to Get Your Security Deposit Back After Foreclosure

You do not lose your security deposit just because the property was foreclosed. The old owner should transfer your security deposit to the new owner at the foreclosure sale. If the old owner does not transfer it, you can still get your deposit back.

In most cases, the new owner is responsible for your security deposit even if the old owner did not transfer the deposit.59[bookmark: _ednref59] 

a. Old owner has security deposit

If the old owner has your security deposit, she is probably having money problems, so do these things right away:


	Send her a demand letter. See Security Deposit Demand Letter (Form 5).

	If the old owner does not return your deposit, you may have to sue her in court. SeeHow Do I Get My Security Deposit Back?.



b. New owner has security deposit

Usually it is easier to get your deposit back from the new owner than the old owner. If the old owner gave the new owner your security deposit, the new owner must notify you within 45 days that she has it. The security deposit must be held in a separate account that earns interest.60[bookmark: _ednref60] 

Note

The new owner usually owes you the security deposit even if they did not get it from the old owner. The new owner can choose to pay you the deposit amount or to give you free rent for the amount of time the security deposit would have paid for.61[bookmark: _ednref61]  If the old owner did not transfer the security deposit, you could get it from her instead. You can only it back once.

Exception

Some banks do not have to repay you if the old owner did not give them the deposit.62[bookmark: _ednref62] 



If the new owner refuses to give you your security deposit send her a demand letter. See Security Deposit Demand Letter (Form 5). If she still does not return your deposit, you may have to sue her in court. See Chapter 3: Security Deposits and Last Month's Rent.

If the old owner or new owner does not give you your deposit back, you can sue them for 3 times the amount owed.63[bookmark: _ednref63] 

To learn more about required foreclosure notices and the foreclosure process, see our publication, Foreclosure for Homeowners.

c. Last Month’s Rent

After a foreclosure, you do not lose your prepayment of last month’s rent or the interest on it. Like your security deposit, the old owner must give the money to the new owner.64[bookmark: _ednref64]  The new owner has 45 days to send you a notice saying that she has your last month’s rent and security deposit. If the old owner did not give the new owner your last month’s rent then you can get