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Get familiar with some of the terms

“Petitioner” is the term used 
to refer to an individual filing 

for guardianship.

“Respondent” is a generic 
term that refers to any subject 

of a guardianship.

“Guardian” is the term used to 
refer to a person who has been 
appointed by the Court as the 

guardian over person.

"Notice" is the requirement 
that a person filing for 

guardianship must provide or 
attempt to provide an 

"interested party" information 
about a court proceeding.

"Interested party" a person 
with a legal interest in the case. 
In most cases this will generally 

be a parent, spouse, family 
member or a current legal 

guardian.



What is 
Guardianship?

A Guardian must be appointed by a Probate 
Court.

Guardianship grants the guardian authority to 
care for, and to make decisions on behalf of an 
incapacitated person (IP).

The Court must approve any resignation or 
order any removal of a guardian.

All interested parties must receive notice.



Two Types of Guardianship

Of a Minor (a child under 18)
• Absence of parent(s).
• Death of parent(s).  
• Parent is unable or unavailable to care for 

the child.
• Parent is unfit.

Guardianship may be unnecessary if:
• Caregiver has parental authorization.
• Parental absence is short term.

Guardian is like a parent

Of an Incapacitated Person
• Incapacity
• Intellectual Disability
• Mental illness

Guardianship removes some of the IP’s 
autonomy and decision-making ability



Guardian’s Financial Powers

Guardian can become the 
representative payee and 
collect the respondent’s 
social security benefits 
from the Social Security 
Administration.

1
Guardian can learn of 
assets and income but will 
not have authority to 
spend or distribute any 
assets or income. 

2
Guardian can collect up to 
$5,000 per year for a 
minor ward.  Mass. Gen. 
Laws c. 190B, § 5-102.
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When is Conservatorship Necessary?

Need authority to bring a 
tort action on behalf of the 

“protected person’s”.

Protected person owns 
property that needs to be 

conveyed or sold.

Protected person is 
beneficiary of an estate 

(example: a parent dies and 
leaves a life insurance policy 

for the incapacitated 
person).

Note: Filing fee of $215 is 
not waived by Court.



GROUNDS FOR 
GUARDIANSHIP



Incapacity
vs.

Intellectual     
Disability



Person Must be “Incapacitated”

A person, who for reasons other 
than advanced age or minority,

has a clinically diagnosed 
condition

that results in an inability to 
receive and evaluate information 

or make or communicate 
decisions,

to such an extent that the 
individual lacks the ability to meet 
essential requirements for:
• physical health,
• safety, or
• self-care,

even with appropriate 
technological assistance. Mass. Gen. Laws c. 190B, § 5-101.



OR Person 
Must be 
“Intellectually 
Disabled”

A person with significantly sub average intellectual functioning 
(usually IQ of 70 or less) with limitations in two or more of the 
following adaptive skills:  

• communication, 
• self-care, 
• home living, 
• social skills, 
• community use, 
• self-direction, 
• health and safety, 
• functioning academics, 
• leisure, and
• work.

Mass. Gen. Laws c. 190B, § 5-101.

“Mental retardation” has been removed from all Massachusetts 
statutes and replaced with “intellectual disability.”



Why Seek 
Guardianship 
for an IP?

• IP is unable to make decisions regarding his/her own health, safety, self-
care

• Decision-making vacuum
• In MA, there is no statute authorizing medical providers to look to 

family members to make medical decisions (case law allows it in 
emergencies) and there is no indication of who should be given 
priority

• Person does not have a health care proxy

• Need for decisions to be made
• Disagreement among family members regarding course of treatment

or
• Need to make extraordinary medical decisions (e.g., anti-psychotics, 

discharge to nursing facility, amputations);

• Designed to balance protection of the individual with his/her 
independence and self-reliance to the extent possible.



Examples of When Guardianship 
May be Necessary

Elderly parent with 
degenerative health 
condition – cannot consent 
to treatment or placement in 
nursing facility
• No Health Care Proxy 

Family member who suffered 
traumatic brain injury –

cannot consent to 
participation in ongoing 

medical care and 
rehabilitation

Disagreement among family 
members

Disabled child turning 18 –
parents can no longer make 
decisions without court 
authority
• Child entitled to public education 

through age 22



When is 
Guardianship 
Unnecessary? 

Person has physical or other disability but 
retains decision-making ability

Person has Health Care Proxy and there is 
no disagreement over care plans

Person is making “poor” decisions or 
decisions with which family disagrees, but 
person is competent to make decisions

Person retains ability to make decisions but 
only with assistance (technological, 
medical, etc.)



Preference 
for Limited 
Guardianship 
for IP

• The Court will give only as much authority as 
appears necessary to alleviate the problems 
caused by the person’s incapacity.

• The Court encourages development of maximum 
self-reliance and independence of the IP and 
makes orders only to the extent necessitated by the 
respondent’s limitations.

• The Court may on its own motion or on motion of 
the IP or other interested person, limit the powers 
of a guardian and create a limited guardianship.

Mass. Gen. Laws c. 190B, § 5-306.



LIMITATIONS ON 
GUARDIANSHIP 



Nursing Facilities

• In general, no guardian has the authority to admit an IP to 
a nursing facility without specific court order.

• The Court must first determine that the admission is in the 
person’s best interest.

• “Notice of Intent to Admit to a Nursing Facility for Short 
Term Services”

• Guardian can admit an IP to a nursing facility, 
without prior court approval, for a period of 60 days 
or less:

(1) with recommendation from authorized licensed health 
care provider;
(2) without objection from the incapacitated person;
(3) written notice of intent to admit has been filed by the 
guardian in the appointing court;
(4) a copy of the notice has been served in-hand on the 
incapacitated person, nursing facility, and counsel for the 
incapacitated person, if any; and
(5) the incapacitated person must be represented by 
counsel.

Mass. Gen. Laws c. 190B, 5-309(g)



Commitment to a Psychiatric Facility

A Probate Court cannot admit the 
respondent to a psychiatric facility.

Commitment proceedings must be 
brought in the District Court.

Mass. Gen. Laws c. 190B, § 5-
306A.



Duties of Guardian

A Guardian of an IP:

• is responsible for a 
respondent’s support, care, 
education, health and 
welfare;

• shall act in respondent’s 
best interest; and

• shall exercise reasonable 
care, diligence and 
prudence.

A Guardian of an IP must:

• preserve an IP's right of 
freedom of religion; 

• exercise authority only as 
necessitated by the IP’s 
mental and adaptive 
limitations; and

• encourage the IP to 
participate in decisions, act 
on his or her own behalf; 
and develop or regain the 
capacity to manage 
personal affairs

Mass. Gen. Laws c. 190B, §§
5-209, 5-309, 5-313.



Immunities 
of Guardian

Guardian is not personally liable 
for the respondent’s expenses.

Guardian is not liable to third 
persons for the acts of the IP by 
reason of the relationship. 

Mass. Gen. Laws c. 190B, § 5-309.



Liability of 
Health Care 
Proxy

• No person acting as agent pursuant 
to health care proxy shall be 
subject to criminal or civil liability 
for making a health care decision in 
good faith pursuant to this chapter.

• MGL 201De. Sec. 8



Mental Illness and Treatment with Antipsychotic Drugs

Respondents who are 
mentally ill are sometimes 
treated with antipsychotic 

drugs.

Treatment with 
antipsychotic drugs requires 

special court authority.

• A Rogers guardianship 
needs to be in place, which 
requires special forms and 
procedures.



Substituted 
Judgment

The Court authorizes treatment to which the 
respondent would consent, if not incapacitated.

Rogers v. Commissioner of Dep’t of Mental 
Health, 390 Mass. 489 (1983).

Counsel is provided for respondent.

Mass. Gen. Laws c. 190B, § 5-306A.



Best interest v.      Substituted Judgment

A Guardian may make decisions 
regarding ordinary, customary and usual 
medical treatments

• Most non-invasive, nonexperimental 
procedures that are life sustaining 
or beneficial

• Taking into consideration the 
health, medical and safety needs 
of the IP

No Guardian of a minor or IP has the 
authority to consent to treatment for 
which substituted judgment may be 
required

• Invasive medical procedures
• Antipsychotic medication
• ECT (electroconvulsive therapy)
• Sterilization

The court must find that the person, if not 
incapacitated, would consent to such 
treatment and specifically approves and 
authorizes a treatment plan and endorses 
the plan in its order and decree



GUARDIANSHIP 
PROCESS



Guardianship Case Timeline

1. Determine who may petition and where they can file
2. File Guardianship Petition and Accompanying Documents
3. Post-Filing Stage
4. Complete Service of Process

Even if Incapacitated Person has an estranged child and does   
not have a current address for them, they are still an interested 
person in the case and will need to be served by publication.

5. Attend Hearing(s) 
6. Post-Appointment Reporting to the Court



1. WHO CAN FILE/WHERE TO FILE



Who May 
Petition

An IP or any person interested in the 
welfare of the person alleged to be 
incapacitated may petition for a 
determination of incapacity, in whole 
or in part, and the appointment of a 
limited or general guardian. 

Mass. Gen. Laws c. 190B, § 5-303.



Priorities The court appoints as guardian the person nominated in the 
respondent’s most recent durable Power of Attorney.

The following have priority, in the order listed:

•Spouse of the IP(or person nominated by will or other writing of deceased 
spouse); 

•Parent of the IP(or person nominated by will or other writing of deceased 
parent); or

•Any person the Court deems appropriate.

Court may select person “best suited to serve,” and may, 
acting in the respondent’s best interest, pass over a person 
with priority and appoint a person with lower or no priority.

Mass. Gen. Laws c. 190B, § 5-305.



Who May 
Not Be 
Guardian

Court shall not appoint as guardian any person who is 
currently being investigated or has charges pending for:

• committing an assault and battery that 
resulted in serious bodily injury to the 
respondent

or
• neglect of the respondent.
• CARI (Court Activity Record Information) will 

be run for the proposed Guardian

Mass. Gen. Laws c. 190B, § 5-107.



Proper Venue
Where do I file?

The county in which:
• the respondent resides at the time 

the petition is filed;
• a will nominating a guardian was or 

could be probated; or
• an IP is admitted to a facility 

pursuant to a court order. 

Mass. Gen. Laws c. 190B, § 5-105.



2. Filing THE Guardianship 
Petition and 

Accompanying Documents



Checklist- Initial Filing

Petition for Appointment of 
Guardian for an Incapacitated 

Person*

Verified Motion for Temporary 
Guardianship (if applicable) Bond Military Affidavit*

Fee Waiver (if applicable)
•(Affidavit of Indigency* and Court Order 
re: Costs and Fees, with Supplement to 
Affidavit of Indigency) 

Medical Certificate or Clinical 
Team Report
•Note:  Court can waive requirement of 
Medical Certificate or Clinical Team 
Report upon filing a statement that it is 
impossible to obtain, supported by 
affidavit.  Standing Order 1-09.

*Requires guardian/client's 
signature

















Verified 
Motion for 
Temporary 
Guardianship

Temporary Guardianship (versus Permanent 
Guardianship):

Requires filing of Petition for Permanent 
Guardianship and Verified Motion for Temporary 
Guardianship

o There is NO petition for temporary 
guardianship. There is NO motion for 
permanent guardianship.

Requires proof of risk of substantial harm to the 
health, safety or welfare of the respondent.

Expires after 90 days but can be extended by 
the Court







Bond

• Must file a bond if filing for Temporary or Permanent 
Guardianship.   

• Surety is required on the bond unless the Court 
determines that it is in the respondent’s best interest to 
waive surety or to require additional sureties. “Surety” 
is a guarantor of payment or performance if another 
fails to pay or perform. 

• Surety is routinely waived on all guardianship bonds.

Mass. Gen. Laws c. 190B, §§ 5-208, 5-307.





Military 
Affidavit



Affidavit of 
Indigency

(fee waiver)

• There are no filing fees for any guardianship petition.  

• Associated costs:
• $15 fee for citation.
• $25 for each certified copy of Letters of Appointment.
• Cost of service of process varies (newspaper v. constable/sheriff)
• $75 filing fee for filing a bond with sureties.

• Person filing  is eligible for a fee waiver if they receive public 
assistance.

• Person filing is also eligible if they have a net income of less than 
125% of the poverty guidelines or is otherwise unable to pay any 
fees.

• Supplemental to Affidavit of Indigency may be required





Required Medical 
Documentation



Getting Medical 
Paperwork 
Completed

Medical paperwork will focus on 3 elements:  
1. Clinically diagnosed condition; 
2. Decisional impairment and 
3. Functional impairment.

• Medical Certificate: Evaluation of proposed IP 
must have happened within 30 days prior to 
filing the petition (valid only for 30 days from 
date of signature)

• Fluid medical condition
• Clinical Team Report: 

The examination must have taken 
place within 180 days of the filing of the 
petition (valid forever, so long as was filed 
within 180 days of the earliest signature)

• Intellectual disability; since birth or early 
childhood



Medical Certificate

• Completed and signed by a physician, licensed 
psychologist, psychiatric nurse, or nurse practitioner.

• Medical Certificate includes:
• Description of person’s cognitive and functional 

limitations;
• Evaluation of person’s mental and physical 

condition;
• Prognosis for improvement and treatment 

recommendations; and
• Date of examination.

• Only valid for 30 days

See Unif. Prob. Ct. Prac. XXII.





Clinical Team Report

• Used only when the Respondent has an intellectual disability

• Completed and signed by:
• a licensed physician
• psychologist, and
• social worker

experienced in the evaluation of intellectually disabled 
persons.

Mass. Gen. Laws c. 190B, § 5-303.

• Must file Petition within 180 days of earliest examination

• See “Instructions for completing the Clinical Team Report for 
Guardianship or Conservatorship.”





Medical Certificate 
Affidavit

• A Medical Certificate Affidavit Form may only be used to obtain or 
continue a temporary guardianship.

• It can be used to obtain permanent guardianship only if the IP’s 
counsel does not object.

• It is used to replace an expired Medical Certificate, which expires after 
thirty (30) days.

• Must be signed by same persons qualified to sign a Medical Certificate.

• IP must be medically stable.

Standing Order 2-10.





Impoundment

Guardianship court files are open to the public.

Clinical Team Reports, Medical Certificates and Physician’s 
Affidavits are impounded by the Court and kept in a 
separate file.

A person can file a “Request of Interested Party to Access 
Impounded Medical Information.”

If a petition for guardianship is denied, the entire file is 
impounded. 

Mass. Gen. Laws c. 190B, § 5-303(b)(12).



Appointment 
of Counsel for 
Any 
Respondent

Court must appoint 
counsel for the 
Respondent if:
the Respondent, or 
someone on 
his/her behalf, 
requests 
appointment of 
counsel
or
the Court 
determines that 
the respondent’s 
interests “are or 
may be 
inadequately 
represented.” 

Court appoints 
when special 
authority requested

Anyone can file a 
“Request for 
Counsel.” 

Mass. Gen. Laws c. 
190B, § 5-106.



SUBSTITUTED 
JUDGMENT CASES 
(ROGERS 
GUARDIANSHIPS)

• Where a guardianship is sought including a request 
for special authority which requires substituted 
judgment

• For extraordinary measures that are considered 
particularly intrusive, risky or restrictive of the IP’s 
personal liberty

• Court only authorizes treatment to which the IP 
would consent if IP was competent, taking into 
account all of the factors and concerns

• Counsel will be appointed for the IP

• Additional medical documents:  Clinician’s Affidavit 
and Medical Certificate (if previous has expired) 



SUBSTITUTED 
JUDGMENT CASES 
(ROGERS 
GUARDIANSHIPS) -
continued

• Case law has come down with a list of such 
treatments/procedures:

• Antipsychotic medication- Guardianship of Roe, 383 
Mass. 415 (1981); Rogers v. Commissioner of DMH, 390 
Mass. 489 (1983)

• Sterilizations- In re Moe, 385 Mass. 555 (1982)
• Abortion- In re Moe, 31 Mass. App. Ct. 473 (1991)
• Initiation or removal of life-sustaining mechanisms-

Brophy v. New England Sinai Hosp., 398 Mass. 417 
(1986) (nutrition and hydration); In re Spring, 380 Mass. 
629 (1980) (renal dialysis); Superintendent of 
Belchertown State Sch. v. Saikewicz, 373 Mass. 728 
(1977) (chemotherapy)

• Except not required for DNR where all agree & 
family making decisions (Dinnerstein, 6 Mass App 
Ct 466 (1978))

• Electroconvulsive therapy or psychosurgery- no case 
law but see DMH regulations (104 C.M.R. § 27.10(1)(b))



SUBSTITUTED 
JUDGMENT CASES 
(ROGERS 
GUARDIANSHIPS) -
continued

• The most common substituted judgment authority 
requested: the administration of antipsychotic 
medication(s)

• Person appointed as Rogers monitor could be the 
same as the guardian or someone else (sometimes a 
professional is appointed)

• Judge signs Findings of Fact & Conclusions of Law and 
a Treatment Plan lasting only one year- the authority 
only lasts for one year and has to be renewed annually

• The date of expiration of the Treatment Plan is the 
court date next year

• If all annual extension paperwork filed with the Court 
prior to the date, can be administratively allowed



3. Post-filing stage



Assents

Interested persons can sign the back of the petition 
to indicate their assent (would be pre-filing)

Interested persons can also sign a separate general 
assent.



Respondent’s 
Right to Attend 
Hearing

Mass. Gen. Laws c. 190B, §
5-106.

Respondent has right to:

Be present;
Be 

represented 
by counsel;

Present 
evidence;

Cross-
examine all 
witnesses; 

and

Request 
that the 

hearing be 
closed.



Objections

An interested person may file an objection 
to temporary or permanent guardianship by 
filing an “Appearance and Objection.” Mass. 
Gen. Laws c. 190B, §§ 5-203, 5-304.

If objections arise, case becomes contested.

Most contested cases settle!



POST-GUARDIANSHIP 
APPOINTMENT 
MONITORING



Monitoring by Court

Guardian of an IP 
must file a “Care 

Plan/Report” 
within 60 days of 
appointment, and 

annually 
thereafter. 

Court can issue a 
“Notice of Non-
Compliance” for 

failure to file timely 
reports.

Guardian must 
notify the Court if 

the IP becomes 
capable of 

exercising rights 
previously limited. 

Mass. Gen. Laws c. 
190B, §§ 5-209, 5-

309.



Termination 
of 
Permanent 
Guardianship

Guardianship terminates upon:
• Death of guardian or IP;
• Resignation of guardian (with Court approval);
• Removal of guardian by Court, upon filing of petition by 

respondent or any person interested in the welfare of the 
respondent; or

• Termination of guardianship because determination that 
IP is no longer incapacitated. 

Mass. Gen. Laws c. 190B, §§ 5-210, 5-310.



Finding the Forms and 
the Law



Guardianship 
Forms

• Forms available online:
• http://www.mass.gov/courts/f

orms/pfc/upc-guardianship-of-
adults-and-
conservatorship.html

http://www.mass.gov/courts/forms/pfc/upc-guardianship-of-adults-and-conservatorship.html


Governing 
Statute

• Massachusetts Uniform Probate Code.
• Effective July 1, 2009.
• Mass. Gen. Laws c. 190B.
• Statute can be found at:  

https://malegislature.gov/Laws/GeneralLaws/P
artII/TitleII/Chapter190B/ArticleV

https://malegislature.gov/Laws/GeneralLaws/PartII/TitleII/Chapter190B/ArticleV


Volunteer Lawyers Project
Guardianship Clinics

Suffolk County
1st and 3rd Wednesdays of month 

9-1
Court Service Center, Edward Brooke Courthouse, 

2nd floor (24 New Chardon St., Boston)

Middlesex County 
2nd and 4th Thursday of month

10-1
Main Atrium, Middlesex Probate & Family Court, 

2nd floor (10-U Commerce Way, Woburn)

DURING COVID19:

• VLP is conducting virtual clinics every 2nd and 4th

Wednesdays of month from 9:00am – 2:00pm via 
Zoom



Other 
Resources

Lawyer for the Day Program (by County)

• Barnstable County: https://barnstablebarassociation.org/legal-assistance-info
• Berkshire County: Berkshire Probate and Family Court lawyer for the day | Mass.gov
• Bristol County: https://www.bristolcountyprobate.org/
• Dukes County: https://www.mass.gov/locations/dukes-probate-and-family-court
• Essex County : https://www.mass.gov/location-details/essex-probate-and-family-court-lawyer-for-the-day
• Hampden County: https://www.hcbarlegalclinic.org/what-we-do
• Hampshire County: https://www.mass.gov/location-details/hampshire-probate-and-family-court-lawyer-for-

the-day
• Middlesex County: https://www.mass.gov/location-details/middlesex-probate-and-family-court-lawyer-for-

the-day
• Nantucket County: https://www.mass.gov/location-details/nantucket-probate-and-family-court-lawyer-for-

the-day
• Norfolk County: https://www.mass.gov/location-details/norfolk-probate-and-family-court-lawyer-for-the-

day
• Plymouth County: https://www.mass.gov/location-details/brockton-probate-and-family-court-lawyer-for-

the-day
• Suffolk County: https://www.mass.gov/location-details/suffolk-probate-and-family-court-lawyer-for-the-day
• Worcester County: https://www.mass.gov/location-details/worcester-probate-and-family-court-lawyer-for-

the-day

MA Legal Resource Finder
https://masslrf.org/en/home

Masslegalhelp.org
https://masslegalhelp.org/children-and-families/guardians-and-other-caregivers

Trial Court Resources

Court Service Centers
https://www.mass.gov/orgs/court-service-centers

Trial Court Law Libraries
https://www.mass.gov/ask-a-law-librarian

https://barnstablebarassociation.org/legal-assistance-info
https://www.mass.gov/location-details/berkshire-probate-and-family-court-lawyer-for-the-day
https://www.bristolcountyprobate.org/
https://www.mass.gov/locations/dukes-probate-and-family-court
https://www.mass.gov/location-details/essex-probate-and-family-court-lawyer-for-the-day
https://www.hcbarlegalclinic.org/what-we-do
https://www.mass.gov/location-details/hampshire-probate-and-family-court-lawyer-for-the-day
https://www.mass.gov/location-details/middlesex-probate-and-family-court-lawyer-for-the-day
https://www.mass.gov/location-details/nantucket-probate-and-family-court-lawyer-for-the-day
https://www.mass.gov/location-details/norfolk-probate-and-family-court-lawyer-for-the-day
https://www.mass.gov/location-details/brockton-probate-and-family-court-lawyer-for-the-day
https://www.mass.gov/location-details/suffolk-probate-and-family-court-lawyer-for-the-day
https://www.mass.gov/location-details/worcester-probate-and-family-court-lawyer-for-the-day
https://masslrf.org/en/home
https://masslegalhelp.org/children-and-families/guardians-and-other-caregivers
https://www.mass.gov/orgs/court-service-centers
https://www.mass.gov/ask-a-law-librarian


For more trainings on Guardianships, please 
visit…

Video:
https://www.youtube.com/watch?v=jHe2zF040Q8
Slides: 
https://www.masslegalhelp.org/family/Guardianships
%2520of%2520Minors%25204.27.23.pdf

Video: 
https://www.youtube.com/watch?v=i2lLWaMNVnc
Slides: 
https://www.masslegalhelp.org/family/Alternatives%2
520to%2520Guardianships%25201.25.23.pdf

https://www.youtube.com/watch?v=jHe2zF040Q8
https://www.masslegalhelp.org/family/Guardianships%2520of%2520Minors%25204.27.23.pdf
https://www.youtube.com/watch?v=i2lLWaMNVnc
https://www.youtube.com/watch?v=i2lLWaMNVnc
https://www.masslegalhelp.org/family/Alternatives%2520to%2520Guardianships%25201.25.23.pdf


QUESTIONS?
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